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The focus of this publication is to draw attention to the very particular 
needs of artisanal mining, in contrast to small-scale mining (SSM).  
Although artisanal mining and SSM are often grouped under the 
umbrella term of artisanal and small-scale mining (ASM), artisanal 
mining faces unique challenges and requires similarly unique 
solutions.  

Attention should be focused on genuine methods through which to 
create employment opportunities. The mineral wealth of our country 
needs to be utilized in the most inclusive manner possible. This means 
including people that are typically at the margins of the economy. 
These people are willing to work and could be included within the 
scheme of the official economy. Their efforts and energy could be 
harnessed and fed into the current taxation and regulatory regime. 
Artisanal miners are truly entrepreneurs. Not simply just a form of 
subsistence, artisanal mining does not have to be limited to being 
illegal and informal in nature. These operations can be supported 
and regulated by the government, and there are ways in which formal 
income can be generated from these operations. 

Additionally, the large-scale mining (LSM) industry has left a large 
legacy of environmental degradation. Not only can artisanal mining 
feed into the formal economy, it can also contribute to a formal mine’s 
requirements for proper environmental management and restoration 
efforts. We must shift away from the viewpoint that mining can only 
take place in a formal setting. 

The issue of artisanal mining is not unique to or limited to South 
Africa. This type of mining is widespread and takes places across the 
globe. Unsurprisingly, little has been done internationally to address 
how artisanal mining could be regulated. Artisanal mining involves 
the poor, not the wealthy. In formulating solutions, the reality of high 
unemployment rates and wealth disparities are major issues to be 
considered. Nonetheless it is prudent that we address this activity and 
focus on how to integrate it into the formal economy.

EXECUTIVE SUMMARY 

An example of environmental 
degradation and acid mine 
drainage in the West Rand.
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The mining industry in South Africa is changing. This change brings 
an opportunity for mining operations to be significantly altered. The 
artisanal mining sector in South Africa has the potential to address triple 
developmental challenges, namely job creation, poverty alleviation, 
and inequality reduction. This sector would also provide a platform 
for historically disadvantaged South Africans (HDSAs) to participate in 
and benefit from the mining industry. If this activity is kept as informal 
or illegal, it cannot be subject to support or regulation.

The first chapter of this publication shares the experiences from 
the perspective of a journalist documenting the difficulties faced 
by a group of artisanal gold miners near Johannesburg. The second 
chapter contextualises the regulatory environment and challenges in 
integrating artisanal and small-scale mining (ASM). The third chapter 
assesses potential avenues of co-operation between large-scale 
mining (LSM), small-scale mining (SSM) and artisanal mining. The fourth 
chapter addresses the importance of black economic empowerment 
(BEE) in relation to artisanal mining. The fifth chapter presents the 
potential for regulating the exploitation of dormant shafts. Lastly, the 
final chapter deals with legislative and policy considerations that will 
shape the development of artisanal mining in South Africa.

 

INTRODUCTION

An artisanal miner looking 
for gold in his pan
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It is dark, darker than night, but the hole at the bottom of the rock face 
is clearly visible. We have to cross a puddle the size of a pond. The 
water is knee deep. Then we are met by the warm and musty smell of 
a cave. My three companions change their clothes at the entrance to 
the shaft. Their faded t-shirts and jeans are replaced by dirt-encrusted 
rags, hardly recognisable as clothes.

We are able to walk upright for the first hundred metres before we 
descend into the shaft. Holding on to a thick electricity cable, we go 
down about ten metres until we encounter a bottleneck. Here we 
have to crawl on our stomachs through several bends, millions of 
tons of rock above us, and underneath the earth’s entire mass. This 
narrowing is the result of one of the rock falls that occur regularly in 
the abandoned and unstable tunnels, and that have crushed many 
illegal miners to death.

Eventually the passage widens again and after another two hundred 
metres we reach a sloping rock chamber, our destination. On the rock 
face to our right is a thirty centimetre-wide layer, distinguished by its 
dark colour. This is part of the Main Reef, the richest system of gold 
arteries in the world, and the one to which Johannesburg owes its 
existence. This reef has yielded over 50 000 tons of gold in the last 120 
years – more than half of all the gold mined on earth.

My companions put their rucksacks down and take out hammers and 
chisels. Twenty-seven-year-old Ntando Moyo, the oldest of the three 
illegal miners, gouges a rock sample out of the reef and, using another 
rock, grinds it to a fine powder. Then he disappears into the darkness 
of the tunnel and returns after a short while with some water. He mixes 
the water and the stone powder in a zinc plate and pans the blend 
carefully until tiny, shiny speckles appear at the edges. “Not exactly 
overwhelming but also nothing to scoff at,” says Moyo and gives his 
comrades a nod.

They begin hammering out one piece of rock after another and the 
chunks disappear into their rucksacks, filling them to the top. This 

CHAPTER 108 ARTISANAL MINING IN SOUTH AFRICA – 
OBSERVATIONS OF A JOURNALIST

Artisanal miners being 
arrested for their activities 
underground
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takes the whole night. Early in the morning, we leave the shaft, just in 
time for Moyo and his friends to catch the first train from Krugersdorp 
to Soweto, where the three Zama Zamas live. Zama Zama, the local 
term for illegal miners, is a Zulu expression meaning ‘those who keep 
trying’.

Moyo and his friends, a small ‘syndicate’ in the Zama Zama world, are 
from Zimbabwe, South Africa’s troubled neighbour. Moyo trained as an 
English teacher and taught for several years in Zimbabwe’s second-
largest city, Bulawayo. But a teacher’s salary can’t support a small 
family with a wife and two children. So, like hundreds of thousands of 
his compatriots, Moyo left his home to look for a job in Johannesburg, 
the legendary city of gold. He was lucky and found employment with 
a company that installed fibre-optic cables for mining companies. But 
when the firm went bust in the global depression five years ago, Moyo 
lost his job. He joined the growing army of illegal miners who search 
for the precious metal in abandoned or still-active gold mines in and 
around Johannesburg – a trade that in recent years has attracted 
thousands of South Africans but also immigrants from Zimbabwe, 
Swaziland, Mozambique, Malawi, Lesotho and even Zambia. Moyo 
hasn’t told his wife about his career move. He knows she would worry 
and rightfully so. Many of the Zama Zamas return home in a coffin, if 
their body is found at all.

They call it the ‘second gold rush’ in South Africa – the illegal run for 
the precious metal, the scale of which is inversely proportional to 
the declining figures of the official production of gold. For the mining 
houses, extraction of the metal with the mysterious shine is becoming 
more and more expensive because of the ever-increasing depths at 
which the remaining gold deposits are found. By contrast, the illegal 
work in the shafts and tunnels is a booming sector in a country that 
is sliding economically. Every night thousands of miners crawl into 
the belly of the earth, only a few kilometres away from the central 
business district of Johannesburg with its skyscrapers and glitzy bank 
headquarters. Unnoticed by almost everybody, they climb down into 
the shafts on stolen electricity cables or find other boltholes into the 

hundreds of kilometres-long network of tunnels that connects almost 
all the mines in the region. Some hammer away underground for only 
one night, others stay for weeks on end.

The illegal miners boast that they can earn up to R30 000 a day – the 
equivalent of an annual salary for many unskilled workers, but in reality 
the illegal miners who work underground get an average of R300 of 
gold extracted in a day. According to the Chamber of Mines, the Zama 
Zamas cost the South African mining industry R5.6 billion a year. The 
government has declared illegal mining a matter of national security 
– though nobody is paying attention to this fact. The mining houses 
seem powerless against the invasion. Experts warn that if this illegal 
activity were halted, the already high levels of crime in the country 
would spiral out of control as thousands of Zama Zamas would have 
no choice but to resort to crime in order to survive.

The police have given up on controlling the illegal mining. Instead 
they prey on the miners by extracting bribes from them whenever they 
can. Besides corrupt policemen, collapsing tunnels, gas explosions 

Artisanal miner emerging from a mine shift in the West Rand
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and mercury poisoning, the Zama Zamas also have each other to fear. 
Increasingly, the miners fall victim to predatory colleagues who hold 
them up at gunpoint and rob them above- or underground. “We are 
the rats in Johannesburg’s belly,” says Ntando Moyo. They are an army 
of seemingly medieval labourers who are noticed by the media and 
the public only when they are pulled out of the shafts as corpses.

It is a Saturday morning on the grounds of the former Durban Deep 
mine, only fifteen kilometres from the city centre of Johannesburg. 
The overgrown site with its waste and debris looks like an informal 
dumpsite. From a nearby shooting range the sound of automatic 
weapons rings out. Private security companies are testing their new 
pistols, rifles or shotguns. On a concrete slab – once the foundation of 
a house – kneel dozens of women, grinding the rock pieces that Moyo 
and other syndicates have brought them into a precious powder. The 
women have gouged deep indentations into the concrete with their 
grinding stones. For this work, which has made their hands leathery 
and swollen, the women are paid not with money but with the residue 
of the ‘second washing’.

What this means soon becomes clear. In a swampy area adjacent to 
the mine are several wooden ramps, each about four metres long. 
Moyo covers the end of one of the ramps with several towels and then 
pours a bucket with a mixture of the stone powder and water over 
it. As the murky water runs over the towels the heavier particles get 
caught in the fabric. The cloths are then rinsed in fresh water and a 
thin layer of tiny black and shiny speckles appears at the bottom of the 
bucket. The water from the first ‘washing’ is collected at the end of the 
ramp and flushed once more over another set of towels. This time the 
dregs are for the women, their payment for the grinding. Gold diggers 
in Johannesburg worked like this 120 years ago. Time has not stood 
still here – it has gone into reverse. 

Moyo takes the bucket with the residue to his friend Thabo who is 
sitting in the shade of nearby tree. The young Zimbabwean has a long 
scar on his face, stretching from his left ear all the way to his mouth, 

evidence of an attempt to rob him of his money. He takes a handful of 
the speckles out of the bucket and pours a silvery liquid from a little 
bottle onto it. Thabo rubs the mixture of mercury and dust between 
his hands for a while until only black particles are left in his palm. The 
mercury has absorbed the shiny pieces. He puts the mixture of gold 
and mercury in his pocket. Now he has only to have it heated with a 
blowtorch and he will be left with almost one hundred percent pure 
gold.

That his job might be a dangerous one is not something Thabo 
appears to be concerned about. He claims that he could easily eat a 
little ball of mercury and excrete it in exactly the same size and shape 
the next morning, as though this is proof of the harmlessness of the 
material. It sounds as if he has tried this out on himself. Experts warn 
that handling mercury with bare hands and inhaling the fumes of the 
heated element can lead to poisoning and even death. The fact that 
the Zama Zamas haven’t complained about headaches, the loss of 

An artisanal miner passing by an abandoned shaft marked “Danger/Ingozi”
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teeth or any of the other symptoms of mercury poisoning is probably 
due to the relatively short time they have been working with this 
dangerous element. 

According to the Legal Resources Centre in Johannesburg, the only 
way to introduce and enforce safer methods of production would be 
to legalise informal mining. “Nonsense,” says Boats Botes, who argues 
that the illegal miners aren’t interested in being legalised. Chief of 
security of the Chinese-owned mining company Gold One, Botes has 
worked in the protection of mining operations for thirty years. According 
to him, there are two categories of Zama Zama: the ones who hammer 
away medievally in shallow tunnels like Moyo; and the professionals 
– who he has to deal with – who enter still-operational mines and 
descend thousands of metres underground. When Gold One acquired 
the shafts Cook 1 to 4 from the mining company Harmony five years 
ago there were thousands of illegal miners entering and exiting the 
shafts as if they were walking into a shopping mall.

In order to tackle the problem he first needed to do ‘intelligence work’, 
says Botes. He planted informants in the shafts who found out that the 
illegal miners are smuggled in by employees of the mining companies, 
either through falsified IDs or through ‘rat runs’. When Botes began his 
research, the formal miners were charging up to R4000, more than 
half their monthly salary, to assist the Zama Zamas.

Usually the illegal miners stay underground for months and are 
supplied by their colleagues, formally employed by the mines, with 
dynamite, batteries for their headlamps and food. Botes even knows 
the price of food sold underground: for a loaf of white bread that costs 
R12 in a shop, a Zama Zama pays R80 in the shaft. A R25 jar of peanut 
butter costs R150. A R120 bottle of brandy changes hands for R1 500. 
And for a single cigarette an illegal miner pays R10 underground, five 
times more than in shops. The procurement network is so sophisticated 
that even the official suppliers are compromised: once, in a barrel 
delivered into a shaft ostensibly as a container for engine oil, Botes’s 
people found hundreds of tins of sardines.

Artisanal Gold Mining Process 

1. Women start by grinding the rocks into     
a powder

2. Water is then poured over the powder over 
towels, where heavier particles (including 
gold) are caught

3. Tiny gold particles can be found in         
the pan

4. The gold is mixed with mercury, which 
forms a ball which will later be heated      
to extract the gold
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Botes’s team also had to learn about the Zama Zamas’ methods of 
operation. Not many use hammers and chisels like Moyo and his 
team. Most use dynamite. But the most enterprising exploit the daily 
operations schedule of the mining houses. Typically, at a legal mine, a 
group of miners plants explosives at the end of their shift, detonating 
them after they have left. The next shift arrives four hours later, when 
the dust has settled, to remove all the gold-containing rock. The 
Zama Zamas have discovered that if they use wet cloths to protect 
themselves from the dust they can access the site two hours earlier 
and choose the best pieces of rocks from the rubble before the legal 
miners arrive.

They don’t take their stolen treasures to the surface like the original 
Zama Zamas. This would be much too obvious and cumbersome. 
Instead, they grind, wash, separate and purify their loot in the tunnels. 
They then smuggle the pure gold out of the mines using very creative 
methods. For example, Botes explains, they put the gold in condoms 
that the female miners hide in their vaginas.

When Gold One bought the four Cook shafts from Harmony, Botes 
says, the Zama Zamas were steeling gold worth R7.5 million per 
month. But the combined costs of security, damage caused by the 
illegal miners, and the loss of taxes for the state amounted to over R15 
million per month.

When Botes’s men confronted the Zama Zamas the situation in the 
shafts turned ugly. The miners used every means to defend their 
turf and there were gun battles in the tunnels. According to Botes, 
the illegal miners even made bombs and planted them as booby 
traps. None of his men have been hurt, but on one occasion a Zama 
Zama lost his right hand after a bomb with too short a fuse exploded 
between his fingers.

In the last five years Botes’s people have arrested hundreds of illegal 
miners: 935 in 2008; a year later, 376; then 216 and 164 in 2010 and 2011 
respectively. Now, a better access-control system and the installation 

of surveillance cameras has helped reduce the illegal population, and 
the security chief claims proudly that the four Cook shafts are Zama 
Zama free. But ‘If Botes thinks that he is in control of the situation he 
is dreaming,’ says a senior police officer who specialises in combating 
illegal mining. The Zama Zamas are always finding new ways to get 
to their work. What Botes has undoubtedly contributed to, says the 
policeman, is an increase in the price for smuggling an illegal miner 
into a shaft. Where miners once paid R4 000 to a smuggler, today they 
pay up to R40 000 to gain access to a mine.

Christo de Klerk, head of the independent Mine Rescue Services 
(MRS), remembers how it all began. In 2006 he was called to an 
abandoned mine near Barberton where an illegal miner had fallen 
into a shaft. It was the first time that de Klerk was confronted with the 
Zama Zama phenomenon. “From there it went from bad to worse,” he 
says. Soon there were sightings of illegal miners in the tunnels around 
Johannesburg where the gold-bearing reef comes right to the surface. 
The 2008 world economic crisis led to a steep rise in the gold price 
and in the rate of unemployment in South Africa. This accelerated the 
boom of illegal mining. “And today,” says de Klerk, “we have a horrible, 
horrible problem.”

The ‘second gold rush’ has been fuelled by economic hardship and 
growing numbers of immigrants like Ntando searching for greener 
pastures in Johannesburg. But the inadequate closure of disused 
mines has not helped. When deposits are depleted in existing mines, 
the mining houses are required by law to leave shafts and tunnels in a 
safe and ecologically sound condition. But in the past the Certificates 
of Closure were issued much too easily by the Department of Mineral 
Resources, says de Klerk. Often the companies put only a concrete 
slab over the entrances, leaving tunnels and shafts intact. The illegal 
miners simply dig around the slabs to access the shafts. Underground, 
the mining houses did not remove the reef entirely but kept rock 
pillars in place every few metres for safety purposes. The Zama Zamas 
remove these, and by doing so, says de Klerk, put themselves in grave 
danger.
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The rescue chief reluctantly shows me photographs stored in his 
computer. “I don’t know how much you can bear,” he says. The first 
pictures show miners crushed under fallen rocks. In one, an arm and a 
leg stick out from under a fallen slab the size of a kipper truck. Others 
show charcoaled bodies burnt in an underground fire. De Klerk’s rescue 
team has to rush to the abandoned mines around Johannesburg more 
and more often. On their way to Middelburg recently to launch new 
state-of-the-art equipment, they were called to rescue 200 trapped 
illegal miners from an old mine near Benoni. On their way back from 
Middelburg that same evening they were called to a different old 
mine in Benoni. But this time they arrived too late: eleven miners were 
beyond rescue.

When they are called to these rescue operations, de Klerk will pull his 
team if conditions are too dangerous and it is clear that no one can be 
rescued alive. “I am not prepared to risk the life of my people for the 
recovery of dead bodies,” he says. The MRS boss reckons that there 
are hundreds, if not thousands, of skeletons in the expansive network 
of tunnels around and underneath Johannesburg, a gruesome fact 
that nobody wants to talk about. In many African cultures, it is believed 
that the souls of unburied people rest with their corpses, unreconciled 
and bitter ghosts that haunt the after-life.

But sometimes de Klerk is lucky. Two years ago, in the mining town 
of Welkom, dozens of Zama Zamas were reported missing in a 
1500-metre deep mine. The MRS team lowered a camera into the shaft 
and detected a group of emaciated men 500 metres underground 
who meekly waved. One by one the twenty-two illegal miners were 
pulled to the surface with a rope. When de Klerk asked them how they 
had got down there in the first place they led him to a neighbouring 
shaft. There they showed him a hand-made 1 200-metre-long rope 
ladder that had broken under the weight of the descending miners, 
leaving them trapped for days. “Their spirit is incredible,” says de Klerk. 
“We must acknowledge their inventiveness and bravery.”

Ntando Moyo and his team also sometimes descend dozens of 
metres deep into a shaft in this manner. They put on gloves and place 
newspapers between their thighs to prevent the skin on their hands 
and legs burning from the high-speed slide down the rope.

One day, in Roodepoort, next to Main Reef Road, with the skyline of 
Johannesburg on the horizon, six of Christo de Klerk’s team stand 
around on a pile of earth under some gum trees; next to them are 
several policemen, some plain-clothed, others in uniform. The police 
keep onlookers and journalists at a distance with a cordon. They don’t 
want too much information leaking to the public. There has been a 
fight between two groups of Zama Zamas, says a police spokesperson, 
one dead body has been recovered. After sunset more than thirty 
young, dirty and frightened-looking men emerge from a hole at the 
bottom of the mound. The police handcuff them and lead them away. 
They have been hiding in the shaft for more than two days, says the 
spokesperson. No further details are given. 

Ntando Moyo knows better. He was in the shaft himself but got out 
just in time, before the police arrived. The illegal miners call the shaft 
Jerusalem because of the almost biblical blessings one can expect 
from the site. He had never seen a mine like this before, says Moyo: 
“You can see the gold like chocolate in the rock.” He is sure that he 
collected gold-rich rocks worth at least R30 000 from the shaft, but 
his good fortune was noticed by an envious colleague from Lesotho. 
As Moyo and his team climbed towards the surface they were held up 
half way by a group of armed gangsters. They were forced to hand over 
their cell phones and the sacks with the valuable rocks, and then to lie 
on the ground while the gangsters waited for more miners to emerge. 
After some hours, eight robbed miners lay on the ground. Some of 
them managed to flee, recounts Moyo, himself among them. When 
they made their escape, they locked the iron gate between the tunnel 
and the shaft and trapped the gangsters. In their rage the gangsters 
took revenge on the remaining miners. Some were pushed into the 
shaft, says Moyo; others were shot or badly beaten. According to 
reports from Moyo’s surviving colleagues, dozens of miners lost their 
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lives. The police report that one person has been killed. The entrance 
of Jerusalem is later sealed off and private security people posted as 
guards. But after a few days the Zama Zamas enter the shaft again as 
if nothing has happened. Now they simply pay the security guards a 
toll of R20. “It shows that they are not really interested in stopping us,” 
says Moyo. “They just want to carry on benefiting from our hard labour.”

That Moyo himself is still alive must be due to a tireless guardian 
angel. During the six months that we have known each other he has 
survived four muggings. One of his friends was crushed in a rock fall, 
another killed by gangsters. Fights between different groups of Zama 
Zamas are common in the tunnels under Johannesburg. Some armed 
syndicates force other illegal miners to work for them like slaves. There 
are also groups that collude with corrupt policemen who take their 
gold in exchange for arms. ‘It is true that we have to investigate our 
own colleagues regularly,’ reveals the police officer who is a specialist 
in fighting the illegal gold trade.

It is Saturday, melting day. Moyo wants to take his mercury ball to the 
man with the blowtorch whose ‘workshop’ is in a squatter camp on the 
outskirts of Soweto. At the entrance to the camp we are stopped by a 
man who writes down our car registration. Obviously, we are entering 
a high-security area. The wooden ramps in front of the shacks – which 
we already know about from the swamp in Roodepoort – reveal what 
people live off here. ‘Almost everybody owes his income to the illegal 
mining,’ says the man with the blowtorch whose prophetic parents 
gave him the name Nervous. On the corrugated wall of his shack 
hangs a stolen signpost that says No Trespassers. The artisan hasn’t 
lost his sense of humour yet.

Nervous’s equipment consists of a blowtorch connected to a gas 
bottle, a porcelain crucible and a small precision scale. The gold-
making alchemist doesn’t need anything else. In the morning he 
listens to the radio to find out about the current price of gold and to 
calculate what he can pay his clients. These days it’s around R330 per 
gram. Nervous and his colleagues, spread across Johannesburg, have An artisanal gold miner working underground. 
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two functions in the Zama Zama’s chain of production. They not only 
burn the mercury mixture to extract the gold but also buy the precious 
metal. On a busy day Nervous sees up to a hundred customers. If he 
pays them between R300 and R1 000 for their commodity he needs to 
have R100 000 in cash available, an enormous risk in a crime-ridden 
township.

Nervous has a small private army of five men, but even they can’t 
prevent every incident. Occasionally, criminal opportunists manage to 
rob him, and the police demand protection money. “It’s not bribery,” 
Nervous says. ‘We just give them money so that they can buy 
themselves some food.’ He deducts those expenses from his income. 
His boss, a Zimbabwean like him, knows everything about the hazards 
of the trade.

Nervous doesn’t know who his boss sells the gold to. He assumes 
they are white South Africans, either Jews or Portuguese. But one 
thing is clear to him: “people get richer from the trade the further 
downstream they are.” He is also convinced that ‘influential people’ 
benefit, otherwise the illegal trade would have been stopped long 
ago. 

“Everybody talks about the corruption in the police force,” says 
Anton Ackerman from the Johannesburg Chamber of Mines, “but 
the corruption is not only there. It’s everywhere.” Contrary to popular 
belief, most of the ‘black gold’ doesn’t leave the country, reveals the 
specialist police officer. Rather it is ‘washed’ here in the country, in one 
of South Africa’s hundreds of refineries. These companies buy the gold 
from jewellers or middlemen like Nervous’s boss, or front companies 
like scrap metal dealers, as ‘second-hand gold’. After they’ve melted 
it, it is ‘clean’ and can be channelled into the official market. It might 
end up as a necklace around a delicate décolletage, or as a filling in a 
tooth, or as bullion in the secured vault of a bank.

Now it is Ntando Moyo’s turn. Nervous burns the little silver ball in 
the crucible with his blowtorch. Toxic fumes fill the air in the shack. 

Unfortunately this procedure cannot be done outside for security 
reasons, explains Nervous. But since he hasn’t developed headaches 
or lost any teeth as yet, there is nothing to worry about, he says. From 
Moyo’s little mercury ball only a small, shiny speck the size of a pinhead 
remains. It weighs barely one gram and yields just R330. Not anything 
that Moyo can get excited about.

The young Zimbabwean dreams of buying a machine for installing 
fibre optic cables to start his own company. But even second-hand, 
such a ‘cable splitter’ costs R200 000, says Moyo, and he hasn’t been 
able to save anything so far. He tries to send R5 000 to his family in 
Zimbabwe every month. What’s left is normally spent on liquor – to 
raise the spirits. From Nervous’s workshop Moyo and his team head 
straight to one of Soweto’s many shebeens. There they wash away 
their fears, their sorrows and the toxic fumes with countless bottles of 
beer.

by Johannes Dieterich edited by Neo Nong
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Introduction
South Africa is one of the most mineral rich countries in the world. 
It boasts nearly 90% of the world’s platinum reserves and 80% of 
the world’s magnesium reserves, amongst others. These reserves 
are some of the world’s most valuable, with an estimated worth of 
US$2.5 trillion1. In terms of gross domestic product, South Africa has 
the world’s fifth largest mining sector.

Small-scale mining (SSM) is an essential activity in many developing 
countries, as it provides an important source of income.2 This activity 
is particularly important in regions where unemployment is high and 
economic alternatives are limited.3 SSM has a long history in South Africa. 
The current large-scale gold and diamond mining industries began as 
small-scale alluvial diggings. However, over time, an increasing amount 
and variety of resources were discovered. The natural progression was 
to form larger prospecting or mining operations, and to attract capital 
investments. These are things that a small-scale prospector or miner 
cannot achieve. Continued developments in mining activity resulted 
in the emergence of large mining companies during the colonialism 
of the late 19th century. From that point onwards, the South African 
mining sector has fostered an environment that allows large mining 
companies to thrive in the pursuit of high returns for shareholders.

The laws governing mining in South Africa have evolved substantially. 
Under Apartheid, statutory and institutional measures prevented the 
vast majority of South Africans from meaningfully benefiting from 
participation in the mining industry. Since 1994, there has been a view 
that SSM could potentially be a catalyst for economic inclusion of black 
South Africans, enhancing economic activity in rural communities, 
creating jobs and a expanding skills development.

1 Citibank Metals and Mining Strategy Report 2010.

2 The main focus of this report is on artisanal mining. Please note that much of the literature cited in this report 
conflates artisanal mining and SSM, with a focus on the latter. Where the distinction between the two is not clear, 
reference is being made to SSM.

3 JE McGill and HFJ Theart Technical risk assessment techniques and practice in mineral resource management with 
special reference to the junior and small scale mining sectors at page 563. The Journal of the South African Institute 
of Mining and Metallurgy: Volume 106. August 2006.

CHAPTER 224 ASSESSMENT OF THE REGULATORY 
ENVIRONMENT AND CHALLENGES FACING 
SMALL-SCALE MINERS IN SOUTH AFRICA
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In the literature, SSM is often grouped into the general term of “artisanal 
and small-scale mining” (ASM). 4 There is need to contextualize the 
differences between the two types of mining activities. In order to 
provide tailored solutions, it is necessary to distinguish between 
and categorise different types and levels of artisanal and small-
scale miners.  Artisanal mining has several different definitions, but 
is generally understood to be small-scale, informal or unorganised 
mining that does not make use of sophisticated machinery (e.g., 
manual labour and the use of hand tools). On the other hand, SSM is 
used in the context of organised miners that may not necessarily use 
sophisticated machinery and nets more revenue.  In contrast, large-
scale mining (LSM) involves sophisticated machinery and mining at a 
much larger scale.

 

4 A.A. Debrah, I. Watson, and D.P.O. Quansah. November 2014. Comparison between artisanal and small-scale mining in 
Ghana and South Africa: lessons learnt and ways forward. The Journal of the Southern African Institute of Mining and 
Metallurgy: Volume 114. 

Primary legislation governing mining including SSM in South Africa

Mineral and Petroleum Resources Development Act 28 of 2002 
(MPRDA)

Mineral resources are the common heritage of all South Africans. The 
state is the custodian for the benefit of all South Africans. Through its 
Ministers, the state can grant, issue, refuse, control, administer and 
manage any right or permit. Section 24 of the Constitution of South 
Africa, 1996, (the Constitution) provides that everyone has the right 
to an environment that is not harmful to his or her health or well-being. 
The environment must be protected for the benefit of present and 
future generations.

The South African mining sector is primarily regulated by the Mineral 
and Petroleum Resources Development Act, 28 of 2002 (MPRDA). 

The MPRDA prohibits a person from removing, mining, conducting 
technical co-operation operations, reconnaissance operations, 
exploring for and producing any mineral or petroleum or commencing 
any work incidental thereto without applying for and obtaining the 
relevant right.5 Prospective small-scale miners must therefore apply 
for and be granted a right under the MPRDA before commencing any 
prospecting or mining activities. Failure to do so would result in the 
small-scale miner’s mining activities being unlawful and subject to 
sanction. 

As mentioned above, there are various rights which may be applied 
for and granted by the Minister in terms of the MPRDA. Currently, the 
MPRDA does not provide for or offer rights which specifically cater for 
artisanal mining. In addition, the MPRDA does nothing to distinguish 
between artisanal mining and SSM. 

Generally, if a small-scale miner wishes to conduct prospecting 
operations, he or she must apply for and be granted a prospecting 

5 Section 5 of the Minerals Petroleum Resources Development Act 28 of 2002 (MPRDA).
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right, through which the holder is granted the exclusive right to 
prospect for designated minerals over a designated area of land for a 
set period of time not exceeding five years.6 

If a small-scale miner wishes to conduct mining operations, he or she 
has the option of applying for a mining permit or a mining right. Mining 
permits grant the holders the exclusive right to mine for designated 
minerals over a designated area of land not exceeding five hectares 
for a set period of time not exceeding two years.7 Mining rights grant 
the holders the exclusive right to mine for designated minerals over 
a designated area of land for a set period of time not exceeding 30 
years.8

Therefore, a mining right is generally better suited to large-scale 
operations in respect of large mineral deposits. A mining permit 
is better suited to smaller operations where the mining area is less 
than five hectares and can be mined within a period of two years. 
Accordingly, an applicant for a mining right is required to comply with 
far more onerous and costly requirements than those applying for a 
mining permit. For instance, an applicant for a mining right is required 
to conduct an environmental impact assessment (EIA); prepare 
and submit an environmental authorisation application, mining 
works programme and social and labour plan (SLP); and furnish the 
Department of Mineral Resources (DMR) with an financial guarantee 
in respect of the applicant’s rehabilitation obligations. Conversely, an 
application for a mining permit is much simpler: the applicant only 
needs to submit an environmental authorisation application and a 
rehabilitation guarantee.

Small-scale miners typically favour mining permits as opposed to 
mining rights. However, even a mining permit application still requires a 
substantial amount of initial capital as well as the expertise required to 
address environmental sustainability issues required in the application 
6  Sections 16 and 17 of the MPRDA.

7  Section 27 of the MPRDA.

8  Sections 22 and 23 of the MPRDA. 

process. Additionally, the limited time period and extent of the mining 
area are obvious disadvantages associated with mining permits in 
contrast to mining rights. 

Environmental regulation of SSM
In South Africa, environmental issues are largely regulated by statute. 
Similar to the MPRDA, environmental management legislation in 
South Africa does not provide for regulation which specifically caters 
for artisanal mining.

The National Environmental Management Act, No. 107 of 1998 (NEMA), 
is the flagship environmental statute of South Africa. NEMA’s primary 
purpose is to provide for co-operative environmental governance 
by establishing principles for decision-making on all matters 
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affecting the environment.  The principles enshrined in NEMA guide 
its interpretation, administration and implementation, as well as all 
other laws concerned with the protection or management of the 
environment in South Africa.  These principles serve as a framework 
within which environmental management must take place. 

As stated above, an environmental authorisation issued in terms 
of NEMA is required to undertake mining activities.  Environmental 
authorisations are also required for other activities associated with 
mining, such as road construction and vegetation clearance.  It is 
an offence to commence with such activities prior to obtaining an 
environmental authorisation.  

In recent years, South Africa has gone through a period of intensive 
environmental law reform in an attempt to harmonise legislation on 
natural resources management. This has resulted in various statutes 
that regulate and provide for the permitting of the management and 
use of natural resources. Such statutes include: 
•	 The National Water Act, 36 of 1998, which requires industrial water 

users to obtain a water use licence; 

•	 The National Environmental Management Air Quality Act, 39 of 
2004, which requires greenhouse gas emitters to obtain an air 
emissions licence for certain emissions; and,

•	 The National Environmental Management Waste Act, 59 of 2008, 
which requires waste producers to obtain a waste management 
licence. 

Other environmental concerns that are regulated by statute include 
biodiversity, noise, protected trees, protected areas and heritage. 
Environmental statutes provide for the commission of environmental 
offences, which include commencing activities without the relevant 
authorisations and causing environmental degradation or pollution.  
The liability attached to such offences includes imprisonment and 
criminal fines.  In recent years, the National Prosecution Authority has 
placed an emphasis on the prosecution of environmental offences, 

with a number of significant sentences and judgments being handed 
down by the courts, including one judgment that held a director liable 
for environmental offences.  In S v Blue Platinum Ventures (Pty) Ltd 
and Matome Samuel Maponya9, the Magistrate Court for the Regional 
Division of Limpopo held that a director of a clay mining operation was 
liable for environmental offences committed by the company and was 
sentenced to five years imprisonment, suspended upon payment of a 
fine and rehabilitation of environmental degradation.  

The responsibility for the administration of environmental regulation 
in respect of mining has been recently amended.  Previously, the 
administration of environmental laws rested primarily with the 
Department of Environment Affairs. Due to legislative amendments, 
environmental regulation in respect of most operations on a mining 
area is now the responsibility of the Minister of Mineral Resources.  

Mine Health and Safety Act 29 of 1996 (MHSA) 
Occupational health and safety in the South African mining industry 
is largely regulated by the Mine Health and Safety Act 29 of 1996 
(MHSA), although other activity-specific legislation may also apply if 
applicable. 

The MHSA seeks to ensure that the health and safety of employees 
and all others persons affected by mining activities is protected. The 
MHSA was established for all interested stakeholders to acknowledge 
the potential risk faced by employees and persons involved or affected 
by mining activities. Employers must take appropriate and reasonable 
action in addressing and controlling the risks to which employees may 
be exposed while working at a mine. 

The enforcement of the MHSA falls within the ambit of the DMR which, 
under the leadership of the Chief Inspector of Mines, has established 
various regional mine health and safety inspectorates, each under the 
leadership of a regional Principal Inspector of Mines.

9 Case number RN126/13. in the Magistrate Court for the Regional Division of Limpopo Province held at Lenyenye,
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The MHSA does not make a distinction between LSM and SSM. Thus, 
the health and safety obligations as set out in the MHSA will apply 
equally to the operations of any small-scale mine.

Summary of Employer obligations
In the context of the MHSA, the employer is defined as the entity that 
holds the right to mine granted in terms of the MPRDA. The employer is 
responsible for the health and safety of all employees at the mine. The 
MHSA also contains an extended definition of the term “employees” 
which includes all persons performing work at the mine. 

The obligations placed upon an employer are broad and imply an 
overarching obligation to take practicable measures to ensure that 
employees are able to work safely and in an environment that does 
not expose them to health risks. This includes responsibility over 
the design of the operations, as well as ongoing health and safety 
considerations. 

Employers at all SSM operations are required to:
•	 Assess and respond to hazards associated with the work being 

performed; 

•	 Implement all mandatory codes of practice and other necessary 
standards and work instructions;

•	 Ensure that a formal system of training is in place (including 
retention of records) and that all employees are found to be 
competent before any work is allocated to them; and,

•	 Implement a system of supervision, which must include the 
making of applicable statutory appointments. 

Role of the DMR and amendments to the MHSA
The DMR enforces compliance with the MHSA through inspections, 
audits and investigations. In the event that an injury or fatality occurs 
the DMR must hold a formal inquiry into the cause of the accident. 

Where a DMR inspector has reason to believe that any occurrence, 
practice or condition at a mine endangers or may endanger the 
health or safety of any person at the mine, the inspector may issue an 
instruction (colloquially referred to as a “section 54 instruction”), which 
may include the halting of operations at part or all of the mine. The 
section 54 instruction remains in place until complied with, at which 
point the instruction is then withdrawn by the Principal Inspector of 
Mines (or his delegate) for the region in which the mine operates. 

In the event of a breach of the MHSA, the DMR has the power to impose 
administrative fines upon employers. Similarly, a breach of the MHSA 
is an offence for which the employer, or any responsible individual, 
may be prosecuted. 

Challenges facing small-scale miners in South Africa
Some of the challenges facing small-scale miners in South Africa are 
as follows:

Funding 
Mining is a costly and technical endeavour. Mine owners, including 
those operating on a relatively small scale, require not only initial 
capital to establish mining operations but also require a steady 
source of capital over the life of the mining project in order to maintain 
equipment and infrastructure, and retain to expertise. Due to the 
inherent risk in investing in mines with shorter life cycles and the lack 
of opportunity for a return on investment for financial institutions, 
financing mechanisms available to potential small-scale miners are 
very limited.10 Compounding the problem, the lack of capital available 
to small-scale mines affects their ability to seek technical expertise 
and guidance.  

Initial capital requirements for a mining permit are significantly lower 
than those required for a mining right. However, an applicant for a 
mining permit must nonetheless provide the DMR with a financial 

10 Mutemeri et al page 19.
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guarantee in respect of its environmental rehabilitation obligations, 
which may arise from future mining operations. The amount of the 
guarantee largely depends on the nature and extent of the proposed 
mining operations. Guarantees for small mining operations can run into 
the millions. These funds are then generally tied up for the duration of 
the mining project. Most small-scale miners simply cannot afford to 
put aside this capital for the life of the project.

Ensuring that there is on-going compliance with the MHSA is costly. 
The unavailability of funds is not regarded as a reasonable defence 
against an alleged breach of the MHSA. The DMR expects that health 
and safety are the primary considerations in the allocation of funds 
to the operating costs of a mine. The MHSA requires that complex 
and sophisticated systems be put into place in order to satisfy the 
requirements of the legislation, which a small-scale miner may not 
reasonably be in a position to implement. 

Fluctuating commodity prices
Fluctuations in the prices of commodities will have a greater 
effect on small-scale miners than their larger counterparts. Large, 
diversified mining companies have the advantage of drawing on other 
commodities, operations or reserves to fund their operations during 
an economic downturn or a fall in commodity prices. In contrast, 
small-scale miners do not have this luxury as their mining activities are 
usually limited to a single operation in respect of a single commodity. 

Regulatory issues
The provisions of the MPRDA are clear: anyone who conducts 
prospecting or mining activities without the relevant right or permit 
does so unlawfully. All small-scale miners must, therefore, apply for 
and be granted a right or a permit under the MPRDA. The costs and 
administrative hurdles related to such applications and the ongoing 
maintenance of the right or permit often act as a barrier to small-scale 
miners. 

Similarly, in addition to the high costs associated with compliance 
with the MHSA, an alleged breach of the MHSA will have significant 
financial implications for any SSM operation. A section 54 instruction 
may result in all operations being halted for an extended period of 
time. Currently, the DMR may impose administrative fines of up to 
R1 million per offence. This is a significant potential barrier to a small-
scale miner, as one infraction and enforcement action may result in 
the closure of the operation rather than the improvement of health 
and safety compliance in the future.  

Geology
SSM is most successful when it involves the extraction of low-
volume, high-value products situated in shallow seams that do not 
require elaborate processing to reach a commercial product.11 There 
is limited scope for alluvial mining as the majority of precious metal 
and diamond deposits can now – following decades of extraction – 
only be found at significant depths below the surface. As a result, SSM 
is typically limited to low-cost quarrying and open cast operations 
for sand, clay, limestone and aggregates. The obvious reality facing 
11 Laura Franz. Small Scale Mining a big empowerment Engineering News at page 1. Accessed at http://www.minin-

gweekly.com/article/smallscale-mining-a-big-empowerment-opportunity-2003-08-15.
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small-scale miners is that these low-value minerals must be mined in 
high volumes to generate profit. 

Initiatives to promote SSM in South Africa
The government has established the Directorate of Small-Scale 
Mining within the DMR to develop and address the challenges faced 
by the SSM sector. The DMR believes that it is essential that small-
scale miners in South Africa become integrated into the greater South 
African mining community and that the sector becomes streamlined 
into the mainstream economy. The DMR is working to legalise current 
SSM operations, and help make these operations economically 
viable in a way that is relevant, understandable and affordable to 
small-scale miners. A Small-Scale Mining Board has been set up as 
a point of delivery for the services required by the SSM sector. This 
Board coordinates expert capacity and specialises in planning and 
developing a viable mining project through the pre-feasibility stages.12 

The Small Enterprise Development Agency (Seda) was established 
pursuant to the National Small Enterprise Act 102 of 1996. Seda is tasked 
with designing and implementing small enterprise development 
support programmes, among other things. Although there is no 
direct policy that promotes the support of SSM, Seda established the 
Zenzele Technology Demonstration Centre, which provides technical 
and research support to SSM and mineral related enterprises. 

The South African Qualifications Authority (SAQA) has proposed the 
introduction of a National Certificate for Small-Scale Mining. SAQA 
hopes that this certificate will assist in the process of empowering 
those who were previously disadvantaged and excluded from 
obtaining formal certification in mining disciplines.  The qualification 
is aimed at those responsible for running and operating a small-scale 
mine and is composed of all the competencies required to mine. 
Core components of this qualification will address areas such as 
occupational health, safety and environment; basic supervisory skills; 
rock engineering; geology; and, basic engineering practices. SAQA 

12 Pocket Guide to South Africa 2010/11 – Mineral Resources at page 134. 

propounds that those who earn the qualification will have the ability to 
communicate and solve problems in a SSM environment; demonstrate 
the understanding of occupation health and safety issues; conduct 
operations on a small-scale mine; and, obtain an understanding of 
basic geology, rock strata principles, engineering and maintenance 
principles. 
 
Beneficiation and Services
Given the challenges facing SSM in South Africa, some of which 
cannot be easily overcome, the government has sought to achieve 
its objectives by shifting emphasis to local beneficiation and the 
procurement of goods and services within the South African mining 
industry.13 In this regard, the DMR has introduced various initiatives to 
promote the meaningful participation of historically disadvantaged 
South Africans (HDSAs) in the downstream beneficiation of minerals 

13 South African Department of Mineral Resources A Beneficiation Strategy for the Minerals Industry of South Africa June 
2011.
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mined in South Africa. For example, the Broad Based Socio-Economic 
Empowerment Charter for the South African Mining and Minerals 
Industry 2010 (Charter) provides incentives for local beneficiation and 
requires mining companies to procure a certain percentage of their 
goods and services from HDSAs. Furthermore, the Precious Metals 
Act 37 of 2005 (which regulates the purchase, sale, possession and 
beneficiation of unwrought precious metals) and the Diamonds Act 
56 of 1986 (which regulates the purchase, sale, beneficiation, and 
the export of diamonds) require that Regulators have regard to the 
promotion of equitable access to and the orderly local beneficiation 
of precious metals and diamonds as well as the requirements of the 
Charter when they consider an application for any license, permit or 
certificate. 

Conclusion
Various factors including the regulatory environment, lack of funding, 
high establishment and operating costs, and the geological location 
of precious metals resources have curtailed the development 
and sustainably of South Africa’s SSM industry. Although certain 
organisations and government departments have sought to promote 
SSM, the challenges facing SSM have resulted in a shift in emphasis 
away from SSM towards local beneficiation and the procurement of 
local goods and services within the mining sector. Arguably, local 
beneficiation may ultimately achieve the same outcomes sought by 
the South African government in respect of its SSM initiatives but with 
fewer challenges.
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Introduction
Mining contributes approximately 18% of South Africa’s Gross Domes-
tic Product14, employs 500 000 people directly and another 500 000 
indirectly15. It also accounts for approximately 50% of the country’s 
foreign exchange receipts.16

Gold reserves in South Africa were estimated at 125.19 tons in the 4th 
quarter of 2014.17 In its 2010 report, Citibank estimated that South Africa 
had $2.5 trillion worth of non-energy mineral reserves – the richest in 
the world – with its platinum group metal resources contributing some 
$2.2 trillion to that total amount.18

Coal is the leading mining commodity revenue generator for the 
country, responsible for 29% of the total mining revenue generated 
in 2014.19 In 2010, the World Energy Council estimated Africa’s proven 
recoverable coal reserves at close to 32 billion tons, with South Africa 
accounting for more than 30 billion of this total.  

However, in spite of the country’s vast mineral resources, artisanal and 
small-scale mining (ASM) producers still find it difficult to access these 
reserves as well as the industry’s export markets which contribute 
around 35% of the country’s total exports.20

In recent years, there has been growing support for the view that the 
mineral resource wealth of states such as South Africa should serve 
to facilitate economic growth and poverty reduction and as stated by 

14 Lorraine Kearney ‘Mining and minerals in South Africa’, available at http://www.southafrica.info/business/economy/ 
sectors/mining.htm#.VVGwaE0cQdU, last accessed on 12 May 2015.

15  bid.

16 Ibid.

17 ‘South Africa gold reserves’, available at http://www.tradingeconomics.com/south-africa/gold-reserves, last accessed 
on 12 May 2015.

18 Citibank Metals and Mining Strategy Report 2010.

19 PricewaterhouseCoopers SA mine (highlighting trends in the South African mining industry) 6th ed at 9

20 Chamber of Mines of South Africa ‘Overview of the South African Mining Industry’, Cape Town Mining Indaba, 
 February 2015.

CHAPTER 340
Assessment of the avenues of co-operation 
between large-scale mining (LSM), and 
small-scale mining (SSM), on the one 
hand, and artisanal mining on the other
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Anthony Aubynn, CEO of the Minerals Commission, that “the growing 
consensus is that both LSM and ASM can play a role in achieving this.”21

Co-operation between artisanal and large-scale mining (LSM), as 
well as with small-scale mining (SSM) operations, especially with 
secondary mining activity undertaken by artisanal mining operators 
on older mining operations previously conducted by LSM operators 
is advantageous. However, the scope of this activity needs to be 
evaluated, as does the role played by government in facilitating such 
partnerships. The effects of mechanised mining on artisanal mining in 
South Africa also need to be explored.

Secondary mining by artisanal mining operators and avenues of co-
operation with LSM and SSM
Literature on artisanal mining tends to focus on its informal nature as 
well as the competition for resource reserves that inevitably arises 
between LSM and/or SSM operators and artisanal mining operators.22  
However, the role to be played by artisanal mining operators in the 
mining industry extends beyond primary mining activity and may also 
encompass secondary activity, particularly in regard to older mining 
operations previously undertaken by the LSM sector.  

Washing of coal dump material
As a result of recent improvements in technology, discarded coal 
material from extraction processes employed by LSM operators, 
although of relatively low grade, may now be washed to higher 
specification in a process often referred to as “double washing”.23 The 
product from such double washing often finds use in power stations, 
utilising boilers that have been developed to burn low-grade coal.24

21 Anthony Aubynn ‘Sustainable solution or marriage of inconvenience? The coexistence of large-scale mining and 
artisanal and small-scale mining on the Abosso Goldfields concession in Western Ghana’ (2009) 34 Resources Policy 
at 64.

22 See for example Mining, Minerals and Sustainable Development ‘Global report on artisanal and small scale mining’  
(January 2002) at 56 and Anthony Aubynn, supra note 8.

23  PJ Lloyd ‘The potential of coal wastes in South Africa’ (2000) The Journal of The South African Institute of Mining And  
Metallurgy at 72.

24 Ibid at 71.

However, the power station market is one of very few in which low-
grade coal produced by double washing may be utilised. It is often 
not financially worthwhile for LSM operators to dedicate resources 
to double washing given the potentially variable qualities of the 
material.25 LSM operators may thus find it advantageous to engage 
the services of ASM operators further process their discard material. 
Of note, there is also increased pressure against this use of coal as a 
result of the carbon emissions it produces.

Compacting of coal fines
Coal fines, which usually measure below 6mm, have traditionally 
been considered environmentally hazardous and as an unwanted and 
difficult to process by-product of coal mining.  Although coal fines are 
often of significant calorific value and high energy content, they are 
not easily marketable due to their high volatility and heterogeneous 
properties.26 

Recent technological advances in respect of briquetting processes, 
which dehydrate and compact coal fines, have resulted in the 
increased efficiency and profitability of the collection and processing 
of coal fines. This improves the prospects of such activity contributing 
to the revenue stream of coal mining houses.27 

Ninety percent of South Africa’s electricity needs are met by the coal 
sector and yet the country’s larger coal mines are maturing, with many 
on a pathway to closure within the next ten years.28  On the other hand, 
processes such as briquetting, which may be performed by ASM 
operators on behalf of older LSM operators, allow for an economically 
viable method of reclaiming of coal material which might otherwise 
have been discarded.

25 Ibid at 72.

26 ‘Mine restoration investments’, available from http://minerestoration.co.za/business-segments/coal-briquetting-proj-
ect, last accessed on 12 May 2015.

27 ‘Eskom’s quick fix solution’ available from http://www.miningne.ws/2013/04/30/eskoms-quick-fix-solution, last ac-
cessed on 12 May 2015.

28 Ibid.
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Surface recovery of slimes/tailings dams and sand dumps
The reprocessing of tailings dams and sand dumps in order to 
extract mineral resources, such as uranium and gold, has become 
an increasingly attractive proposition to LSM operators. This is in light 
of the constraints faced by mining companies in respect of primary 
mining activity which include, inter alia, the costly nature of deep level 
mining as well as a large labour force.29

LSM operators have, in some instances, entered into agreements 
with ASM operators where the latter processes such tailings.30 The 
arrangements may provide for the creation of processing plants by 
ASM operators on the property of the LSM operators. This collaboration 
may also provide access for ASM operators to resources such as water 
and electricity, which are necessary for processing operations.

The recoverable material from slimes or tailings dams and sand dumps 
is often of significant quantity and economic value.31 Additionally, 
through such partnerships ASM operators are afforded the opportunity 
to process not only historic tailings but also those continually produced 
through current LSM activity.

The extraction of low-grade minerals from sand dumps, and in 
particular the gold dumps which have formed part of the landscape of 
Johannesburg for over a century, has been researched by the mining 
industry32 and, more recently, in relation to coal. However, more 
research is needed and changing economic conditions and markets 
as well as technological advances can lead to more efficient extraction 
processes for the retreatment of these residues.  This particular 
avenue for possible partnership with the ASM sector is made all the 
more attractive by the high value of the land which would become 

29 Blake Wilkins ‘The changing face of tailings retreatment’, available from www.golder.com, last accessed 12 May 2015

30 See for example ‘Processing of tailings dam agreement concluded’, available from http://www.jubileeplatinum.com/ 
investors-and-media/announcements/2014/09-jun-2014.php , last accessed 12 May 2015.

31 Ibid.

32 DW Bosch ‘Retreatment of residues and waste rock’, available from http://www.saimm.co.za/Conferences/Extractive-
MetallurgyOfGold/0707-Chapter12.pdf, last accessed 12 May 2015.

available33 for further development as a result of the removal of heavy 
metals, toxic waste and the sand dumps themselves.

Advantages of co-operation between LSM and ASM   
The advantages to be gained as a result of SSM’s or LSM’s co-operation 
with artisanal mining as highlighted above include the contribution of 
such partnerships to the transformation of the mining industry and 
the inclusion of historically disadvantaged South Africans (HDSAs) 
as stakeholders in revenue-generating mining operations. Tangible 
benefits to LSM would include more organised compliance with 
environmental obligations and the points granted to mining companies 
(who make use of co-operation with ASM operators qualifying as 
historically disadvantaged persons) in terms of the Broad-based Black 
Economic Empowerment (BBBEE) codes imposed by government 
and the Mining Charter on the industry. 

33 Ibid.

Acid mine drainage caused by LSM in the West Rand
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Challenges currently faced by ASM include those relating to funding 
as a result of mining operations generally being a costly endeavour in 
an uncertain market unable to guarantee good returns. Through co-
operation with LSM, particularly in regard to older mines, some ASM 
operators could benefit from their access to adequate resources and 
capital – particularly as the ASM role could support LSM environmental 
compliance. Indeed, LSM operators have steadier sources of capital 
than the potential ASM partners over the life of the mining project and 
will generally be able to be equipped to absorb the negative effects of 
capital intensive mining operations as well as fluctuating commodity 
prices.  

Although the requirements for mining permits are less onerous than 
those for mining rights, the requirement that a financial guarantee 
be provided by any person wishing to engage in any mining activity 
pursuant to a mining permit may nevertheless prove too burdensome 
for SSM operators who generally operate on relatively smaller profit 
margins than LSM operators.  

Exploration of the above highlighted avenues of co-operation with LSM 
means that ASM operators, who might ordinarily have no access to 
mineral resources, are given the opportunity to carry out mining activity 
(albeit it secondary in nature) under the various authorisations granted 
to and financial provisions furnished by LSM, without necessarily 
having to provide the capital required for their procurement.

Government’s role in fostering co-operation between LSM and ASM 
in general
The South African government plays no role in fostering co-operation 
between LSM or SSM and artisanal mining. To some extent it facilitates 
co-operation between LSM and SSM through its efforts to promote 
the black economic empowerment and the establishment by the 
Department of Mineral Resources of the Directorate of Small Scale 
Mining to develop and address the challenges faced by the SSM 
sector. 

An abandoned open cast mine in Impala

The impact of mechanised mining on SSM 
Mechanisation is used in almost all South African mining operations, 
although the degree may differ from mine to mine.  Technological 
advances have resulted in work previously performed by numerous 
labourers now being taken over by machinery, which is often able to 
do the same work more efficiently.

Mechanisation, a form of mining already employed relatively 
extensively in coal mining,34 while resulting in improved safety 
conditions for labourers, also results in fewer work opportunities.  
This poses a particular risk to communities and individuals who have 
entered the SSM sector whose limited capital results in their being 
crowded out. This in turn adds to the likelihood that SSM will abandon 
operations without implementing environmental management or 
closure procedures. 

34 Brendan Ryan ‘Mechanised platinum mines forecast for South Africa’ available from http://www.bdlive.co.za/busi-
ness/mining/2014/02/10/mechanised-platinum-mines-forecast-for-south-africa, last accessed on 12 May 2015.
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Conclusion
No international legal framework or regulatory regime exists in respect 
of ASM, which is perhaps unsurprising considering how recently ASM 
was acknowledged as a major avenue of mining activity and even 
more recently formalised by various jurisdictions.35

While the provisions in the MPRDA relating to mining permits go some 
way in facilitating SSM activity and the requirements for such mining 
permits are less onerous than those for mining rights, South African 
legislation does not cater specifically for ASM and there may in fact 
be merit in the argument that it should, through legislation, better 
facilitate the formalisation and inclusion of ASM.

There exists an opportunity for activity by ASM in secondary mining 
operations, such as washing of coal dump material, compacting of coal 
fines and surface recovery of slimes dams and sand dumps relating 
to older mining operations previously undertaken by LSM operators. 
These activities are particularly relevant where such activities may 
not be economically viable for the LSM operators to undertake 
themselves.

The advantages to the LSM sector could include BEE credits and the 
completion of secondary mining activities at a fraction of the costs 
which may have otherwise been incurred if performed by the LSM 
operators themselves.

35  Supra note 9 at 3. Coal in the back of an artisanal miner’s truck

Mine tailings from a platinum mine in Sondela
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Introduction
Following the election of South Africa’s first democratic government, 
policies which sought to remedy the discriminatory practices of 
Apartheid were developed and, over time, resulted in legislation.  One 
of the cornerstones of economic transformation is the concept of Black 
Economic Empowerment (BEE), as enunciated in the Broad-Based 
Black Economic Empowerment Act 52 of 2003 (B-BBEE Act).  BEE is 
a policy driven by the South African government through legislation 
and similar regulatory measures, which aims to remedy historical 
racial imbalances in the South Africa economy and achieve economic 
transformation, by increasing the number of black people who 
participate in the mainstream South African economy.  Section 9(2) of 
the Constitution authorises regulatory measures aimed at advancing 
categories of persons “disadvantaged by unfair discrimination” and 
thus provides a constitutional basis for B-BBEE.

The underlying principle of BEE is the use of the State’s regulatory 
and purchasing powers to increase participation by black people, 
as defined in the Act, in the South African economy.  This is done by 
giving recognition and preference to enterprises that contribute to 
BEE.  On 13 August 2004, the Minister of Mineral Resources published 
the Broad-Based Socio-Economic Empowerment Charter for the South 
African Mining Industry of 2002 (the original Mining Charter).  The 
Minister subsequently published the Amendment of the revised Mining 
Charter on 13  September 2010.  The Broad-Based Socio-Economic 
Empowerment Charter for the South African Mining and Minerals 
Industry 13 September 2010 (the revised Mining Charter) stipulates the 
requirements for BEE in the South African mining industry.

BEE in the mining industry is governed by the revised Mining Charter, 
published pursuant to section  100 of the Mineral and Petroleum 
Resources Development Act, 2002 (MPRDA). 

CHAPTER 450
Black economic empowerment (BEE) 
in the South African mining industry 
in relation to artisanal mining
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BEE in industries which are indirectly involved in mining are governed 
by the B-BBEE Act:
•	 Revised Generic Codes published under the B-BBEE Act;

•	 Sector Codes issued pursuant to section 9(1) of the B-BBEE Act; 
and,

•	 Sector Charters issued pursuant to section 12 of the B-BBEE Act.

The Mining Charter 
The Minister may only grant a mining right if an applicant meets 
the requirements set out in section 23(1) of the MPRDA.  One of the 
requirements under section  23(1)(h), is that “the granting of such 
right will further the objects referred to in section 2 (d) and (f) and in 
accordance with the charter contemplated in section  100 and the 
prescribed social and labour plan.”  

Sub-sections 2(d) and (f) of the MPRDA read as follows:
The objects of the Act are to-
(d) substantially and meaningfully expand opportunities for historically 

disadvantaged persons, including women, to enter the mineral 
and petroleum industries and to benefit from the exploitation of 
the nation’s mineral and petroleum resources;

(f)  promote employment and advance the social and economic 
welfare of all South Africans;…

Section  100(2) of the MPRDA required and empowered the Minister 
to develop a broad based socio-economic empowerment charter for 
the South African mining industry which would, inter alia, set out how 
the objects referred to in sections 2(c), (d), (e), (f) and (i) of the MPRDA 
may be achieved.  

The Department of Mineral Resources (DMR) stated its intention 
behind the revised Mining Charter as to address the supposed 
inadequacies of the original Mining Charter and create defined targets 
and regulatory certainty. When introducing the revised Mining Charter 

on 13 September 2010, then Minister Susan Shabangu said that it had 
“improved on the construct of the [original Mining] Charter to remove 
any potential ambiguities”, and that it was to “facilitate sustainable 
transformation, growth and development in the mining industry”.36  

Some of the elements of the original Mining Charter which have been 
amended by the revised Mining Charter, as well as new elements, 
introduced by the latter are considered below. These elements 
include: 
•	 Procurement;

•	 The introduction of the concepts of “effective ownership”, the 
importance of land right for “Historically Disadvantaged South 
Africans (HDSAs)” and “meaningful economic participation”, which 
affect the ownership requirement;

36 See Speech by Mineral Resources Minister Susan Shabangu on the occasion of the launch of the mining charter review 
and scorecard, 13 September 2010, Pretoria.
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•	 Employment equity including the concept of “demographic 
representation”;

•	 A non-compliance clause; and

•	 The legal status of the revised Mining Charter.

Procurement
The revised Mining Charter37 sets out three targets for procurement:
1. By 2014, a mining company must procure a minimum of 40% of 

capital goods from “BEE entities”, which are defined as entities 
with a “minimum of 25% + 1 vote of share capital” that are directly 
owned by [HDSAs] “as measured in accordance with [the] flow 
through principle”; 

2. Multinational suppliers of capital goods, which are undefined, must 
contribute 0.5% of their annual revenue to a social development 
fund intended for the socio-economic development of local 
communities; and

3. By 2014, 70% of services and 50% of consumer goods procured by 
a mining company must be derived from BEE entities.

The importance of land rights for Historically Disadvantaged South 
Africans (HDSAs)
A community is defined in the MPRDA to mean “a group of historically 
disadvantaged persons with interests or rights in a particular area of 
land on which the members have or exercise communal rights in terms 
of an agreement, custom or law.”38 These communities do not have 
individual title to the land, but enjoy a right of use and occupation. 
Their rights to the land are commonly referred to as an “informal right 
in land.”39 Informal land rights also vest in the communities in terms 
of customary or indigenous law.  These communities are the most 
historically disadvantaged and vulnerable. 

37 See clause 2.2 of the revised Mining Charter

38 Definition of community as amended by MPRDA 49 of 2008.

39 See Interim Protection of Informal Land Rights Act 31 of 1996 (IPILRA).

Of particular interest are the following sections of the MPRDA:
•	 Preferential mining rights for communities: The MPRDA 

provides that communities whose land is underlain by minerals 
shall be given preferential rights to the minerals. In this regard 
section 104 of the MPRDA allows for a community to lodge 
an application to the Minister to obtain a preferential right to 
prospect or mine for minerals on land which is registered or is 
to be registered in the name of the community.  Such a right will 
be granted against criteria such as whether a community “has 
access to technical and financial resources to exercise the said 
right.”40 

 
 In Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) 

Ltd, the nature of a preferential prospecting right received the 
attention of the North Gauteng Provincial Division of the High 
Court41and the Constitutional Court.42 

 
 Section 104 of the MPRDA raises the bar by requiring communities 

to have ownership before they can even begin to be considered 
for preferential rights by the Minister.  Given the failure to address 
the unconstitutionality of the Communal Land Rights Act coupled 
with the complexities of Restitution Amendment Act, section 104 
does not come to the aid of already disempowered communities. 

•	 Surface rights and royalties: Historically despite the fact that 
mining communities did not enjoy ownership rights over the 
land they occupied, royalties for encroachment to their surface 
rights were collected.  The process of auditing the royalties 
collected historically has not been undertaken and the payments 
of royalties have been made to Traditional Authorities who, in 
many instances, lack legitimacy and their failure to account for 
such income has been the source of a number of disputes within 
communities. The transitional provisions in the MPRDA allow for 

40  Section 104(2)(d).

41  Unreported, TPD Case No 39808/2007, 18 November 2008. 

42  2011 (4) SA 113 (CC).
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contractual royalties or future consideration by virtue of an old 
order mining right to continue to accrue to a community despite 
the termination of the old order mining right.43

 

 In X Strata South Africa (Pty) Ltd and others v SFF Association, the 
SCA interpreted Item 11 to be a provision that “extends the right 
to continue to receive royalties, not on the basis of the type of 
agreement under which the royalty is payable, but on the basis of 
the type of person entitled to receive this benefit.”44  A community 
receiving such royalties is required to annually furnish the Minister 
with particulars regarding the usage and disbursement of the 
royalty as the Minister may require.45

 Under the new dispensation of the MPRDA, royalties have been 
replaced by the concept of beneficiation.

 
•	 Using surface rights for negotiations: For white farmers during 

the apartheid era and in the international context, surface rights 
held by individuals or communities have been used to give 
communities further opportunity for negotiations. It has been 
argued46 that mining communities in South Africa would benefit 
if the nation signed the International Labour Organisation’s (ILO) 
Convention 169, which deals with the rights of mining communities.  
Consultation constitutes the cornerstone of this convention, which 
also requires that communities are able to engage in free, prior 
and informed participation in policy and development processes 
that affect them.47

 
 Similarly, the Model Mine Development Agreement (MMDA) 

devised by the Mining Law Committee of the International Bar 
Association (IBA), is premised on striking a balance between the 

43 See item 11 of the Transitional Provisions to the MPRDA.

44 X Strata South Africa (Pty) Ltd and others v SFF Association2012 (5)SA 60 (SCA) at page 11, para[23].

45 Mining Textbook 23-45.

46 Peter Leon. Mining Weekly, August 9-15 2013 “Community Rights”, page 10. Mr. Leon is head of Webber Wentzel’s   
mining sector group

47 Article 15(2) of ILO Convention 169. 

investor’s legitimate demands for security of investment terms 
and governments legitimate demands for development benefits, 
amongst others, so as to reach desirable contractual agreements 
between concerned parties. 

 The MMDA is based on numerous mine development agreements, 
with the aim of being used primarily as a tool in developing 
countries, notably where mature mining codes are not in place.  
The MMDA emphasises an approach that all the parties involved in 
a mining project should take a broader and integrated look at the 
relationship between the proposed project, the state and the local 
communities.48  The MMDA provides for a community development 
agreement,49 which stipulates that the mining company concerned 
shall enter into consultation and negotiations so as to conclude 

48  Ibid. pg 2.
49  Clause 22.  See http://www.mmdaproject.org/?p=1654.



58   |   ARTISANAL MINING REPORT ARTISANAL MINING REPORT  |  59

a community development agreement, in order to promote 
sustainable development and enhance the general welfare and 
quality of life of inhabitants, as well as to consider and safeguard 
the rights, customs, traditions and religion of the affected persons.  
The agreement further provides that upon the request of the state, 
the mining company will be required to consult with the state and 
the community mutually so as to develop plans and programs to 
carry out the objective of the agreement, namely to carry out the 
mining operations concerned in a manner that is consistent with 
the “…continuing economic and social viability of centres of the 
population that have formed and which may form as a result of 
such operations…”.50  

 
 The international practice of using contract law to compel mining 

companies to negotiate directly with surface rights holders can 
enhance the bargaining position of host communities in South 
Africa and allow them to participate directly as stake holders in 
a particular mining venture.  Presently the scheme of the MPRDA 
does not even allow for mining communities to participate 
indirectly. 

Sustainable development
The revised Mining Charter creates an entirely new obligation for 
mining companies regarding the sustainable development and growth 
of the mining industry.51 Mining companies are now required, under 
the revised Mining Charter, to commit to a series of improvements 
in environmental management, health and safety performance, and 
utilisation of South African based research and development facilities. 
The majority of these obligations are, however, already contained in 
other legislation.52 

50  Ibid.

51 See clause 2.8 of the revised Mining Charter.

52 This legislation includes the MPRDA, the regulations published under section 107(1) of the MPRDA (GNR 527 of 23 April 
2004), the regulations published under section 26 of the National Water Act, 1998 (GN 704, GG 20119 of 4 June 1999), 
the National Environmental Management: Waste Act, 2008, and the Mine Health and Safety Act, 1996.

The ownership requirement 
The revised Mining Charter reiterates the original Mining Charter’s 
requirement that mining companies commit “to achieve a minimum 
target of 26% ownership to enable meaningful economic participation 
of HDSA…ownership”.

The Share Ownership Scheme model
Share ownership schemes are generally implemented through the 
creation of a trust which holds shares of a company for the benefit of a 
company’s workforce and/or a mining community.  Share ownership 
schemes allow employees and mine communities to benefit from 
capital appreciation and dividend distribution to the extent of the 
ownership in line with that which a regular share owner would enjoy.  
The precise benefit enjoyed by employees and/or communities is 
wholly dependent on the structuring of the scheme.  Typically, all 
qualifying persons are equal beneficiaries, and the Trust collectively 
exercises the voting rights attached to the shares on their behalf.  

While share ownership schemes and community development trusts 
can be useful mechanisms to promote real and meaningful broad-
based empowerment, they also need to be carefully managed, 
implemented and structured to ensure that their beneficiaries benefit 
meaningfully from them.  

Examples of how the HDSA participation under The Mining Charter 
have been structured:
•	 Envision
 Established in 2006, Envision was designed to promote economic 

empowerment among historically disadvantaged permanent 
employees below managerial level through participation in the 
equity of the Sishen Iron Ore Company (SIOC) by workers, who 
contribute daily to meet production targets.53

 
 

53 Mining Weekly, ‘Kumba’s employee share ownership plan lauded all round as payouts keep rolling in’, 31 January 2014.
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 Kumba Iron Ore’s 6209 worker shareholders were paid out in 2011 
when the company disbursed R2.7-billion during the first phase 
of the ten-year Envision Employees Share Ownership Schemes 
(ESOPs). They received an interim dividend pay-out in March 2014, 
while awaiting the second maturation point pay-out, which is due 
in November 2016.

 
 Worker shareholders at Kumba each received R576 045 for their 

holding of 3 365 units in Kumba’s Envision ESOP, which equated 
to an after-tax pay-out of R345 627, which came on the back of 
good production and share prices in 2011. In addition, the worker 
shareholders received interim pay-out dividends exceeding 
R100 000.

 
 The majority of Envision’s employee members elected to receive 

the cash sum instead of the equivalent in Kumba shares, which 
was the alternative option.

 
 Envision sits within Kumba’s three-part empowerment programme.  

This programme includes the SIOC Development Trust, which was 
set up to fulfil Kumba’s statutory social and labour plans (SLPs) 
around community growth, poverty alleviation, local projects for 
health, education and enterprise development; and the company’s 
partnership with the Johannesburg Stock Exchange-listed black-
controlled Exxaro.

•	 Lefa La Rona Trust 
 Another scheme was implemented by Anglo American Platinum 

(Amplats) with its Lefa La Rona Trust in 2011.  The R3.5-billion 
empowerment deal saw the establishment of Lefa La Rona, 
a Development Trust for both mine-host and labour-sending 
communities which was to acquire a 2.33% stake in the company.  
The transaction was designed to provide cash-flow to the 
beneficiaries from the outset and  equity ownership in Amplats 
at the end of the ten year vendor finance period through the 
issue of 6.3  million new Amplats shares which represented an 

ownership of 2.33% of the company. This 2.33% equity would go to 
the Development Trust to raise money for the communities living 
near four of the company operations and in which its workers 
reside.  During the ten year period, 40% of the dividend declared 
by Amplats on the 2.33% equity would be paid out to Lefa La Rona 
Trust, while the remaining 60% would be used to settle the notional 
vendor finance to cover the cost of the 2.33% stake.54

 
 In addition, the transaction provided a guaranteed R20 million to 

the Trust to finance development projects, should the aggregate 
dividend payable be less than R20  million per year.  The Trust 
would also receive other cash-flow benefits in the form of annual 
social investment incentives of up to R30 million per year, over and 
above the guaranteed amount, for social development projects 
put forward by the Trust and approved by Amplats, for the duration 
of the notional vendor period. This would address the statutory 
SLP commitments made by Amplats.

54 The New Age, ‘Amplats in R3.5bn Community Development Deal’, 8 November 2011. Engineering News, ‘Amplats 
unveils R3.5bn Community Transaction’, 7 November 2011. 
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 At the time, Amplats stated that the company had been exploring 
ways of enhancing and optimising the benefits that accrue to mine 
host communities around four of its operations and extending 
these benefits to include areas that are the sources of labour for 
the business’s mines. Amplats stated that the transaction would 
result in it reaching beyond compliance in its BEE empowerment 
obligations, namely that mining companies must be 26% owned by 
HDSAs by the end of 2014 in terms of the Revised Mining Charter.  

 
 The Lefa La Rona Trust was established for the purpose of 

subscribing for and holding the subscription shares, while the mine 
host communities and labour sending areas would participate in 
the transaction through separate development trusts that would 
be established for each mine, and a non-profit company that 
would established for the labour-sending areas.  

The beneficiation offset 
Mining companies are allowed to offset their HDSA ownership 
requirements against the value of their beneficiation activities. The 
beneficiation process occurs through the transformation of a mineral 
to a higher value product, which can then either be consumed locally 
or exported. The beneficiation offset may not exceed 11% of the 26% 
required under the revised Mining Charter. This effectively reduces the 
BEE ownership requirement by 46%. According to the draft mineral 
beneficiation strategy, published on 31  March 2009 by the then 
Department of Minerals and Energy, the values of the beneficiation 
offset are determined according to a formula particular to the relevant 
commodity stream.  The revised Mining Charter specifically stipulates 
that the continuing consequences of all BEE transactions concluded 
prior to the publication of the revised Mining Charter will be included 
in calculating credits or offsets.  The two key changes introduced by 
the revised Mining Charter with regard to ownership are:
•	 the definition of effective ownership, and

•	 the definition of meaningful economic participation.

Focus on effective ownership
The revised Mining Charter defines effective ownership as the 
meaningful participation of HDSAs in the ownership, voting rights, 
economic interest and management control of mining entities.  This 
definition does not appear to take into consideration BEE transactions 
which have been (and can be) concluded with non-operational 
partners, such as ESOPs and communities.  The concept of effective 
ownership in the revised Mining Charter ostensibly leaves no room 
for the passive involvement of HDSAs as contemplated in the original 
Mining Charter.

The concept of meaningful economic participation
The revised Mining Charter requires a mining company to achieve a 
“minimum target of 26% ownership to enable meaningful economic 
participation of HDSAs” by 2014.  The revised Mining Charter contains 
a scorecard, which provides numerical weightings for the various 
elements contained in the revised Mining Charter. The scorecard 
stipulates that mining companies must have ensured HDSA ownership 
of 15% by 2011.  While the scorecard represents a far more detailed 
system of points allocation, the final score is the sum total of all the 
individual scores combined that are attained by a mining company 
in each of the scorecard’s categories. Anything between 50-100% is 
sufficient for compliance. Thus, even if a company does not attain 
an above 50% score in a particular category, it will be compliant if its 
average across all the categories is on or above 50%.

The key attributes of meaningful economic participation include the 
following:
•	 BEE transactions must be concluded with identifiable beneficiaries 

in the form of BEE entrepreneurs, workers ESOPs and communities 
(collectively, the BEE beneficiaries).  It is not clear how this 
requirement dovetails with the requirement of effective ownership.

•	 Barring any unfavourable market conditions, BEE beneficiaries 
must enjoy some form of cash flow (or trickle dividend) throughout 
the term of the BEE transaction.
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•	 A mining company is expected to engage with financial institutions 
in order to structure a BEE transaction in a manner which allows 
for a percentage of the cash flow to be used to service the 
debt incurred through the BEE transaction, while the remaining 
percentage is paid to the BEE beneficiaries. This may necessitate 
the extension of the repayment period of BEE transactions, to 
provide BEE beneficiaries with the requisite cash flow.

•	 The BEE beneficiaries are to have full shareholder rights, which 
include the right to participate fully at annual general meetings and 
to exercise voting rights.  This may contradict certain provisions of 
the Companies Act, 1973, as the BEE beneficiaries may not, in all 
cases, be shareholders.

•	 Ownership must vest within the time frames agreed with the BEE 
beneficiaries, taking into account market conditions.

•	 BEE entities must be able to leverage equity in proportion to their 
vested interests over the life of the BEE transactions.  The intention 
is that BEE entities should be able to grow sustainably through 
their ability to create gearing for further transactions.

Employment equity
The revised Mining Charter sets an employment equity target of 
40% HDSA demographic representation at executive or board level, 
senior or executive committee, middle and junior levels by 2014.55  The 
target of 40% also applies to the core and critical skills component of 
a mining company.

Unlike that of the original Mining Charter, the revised Mining Charter’s 
definition of HDSAs requires a mining company’s HDSA employees 
to be “representative of the demographics of the country”.  This is a 
material departure from all other empowerment Charters, including 
the generic codes of good practice.  Demographics are defined as 
the numerical characteristics of a population (e.g. population size, age, 
structure, sex/gender, race, etc.). This appears to be aimed at ensuring 

55  See clause 2.4 of the revised Mining Charter.

that the numerical characteristics of a particular demographic group 
will determine how that group is to be treated in relation to other 
groups from a previously disadvantaged perspective.

The inclusion of demographic representation in the revised Mining 
Charter appears to require that African persons (which constitute the 
majority of South Africa’s population) must be given preference over 
Coloured persons, who in turn must be given preference over Indian 
persons and so on.  

The non-compliance penalty
The revised Mining Charter states that non-compliance with  “the 
provisions of the [revised Mining] Charter and the MPRDA shall 
render the mining company in breach of the MPRDA and subject 
to the provisions of Section 47 read in conjunction with Sections 98 
and 99” of the MPRDA. Section 47 of the MPRDA grants the Minister 
the authority to cancel or suspend any reconnaissance permission, 
prospecting right, mining right, mining permit or retention permit.  
Further, it subjects mining companies to sections  98 and 99 of the 
MPRDA, which set out the offences and penalties under the MPRDA, 
respectively.  The revised Mining Charter purports to render a breach 
of the Charter a breach of the MPRDA, which would result in the 
potential suspension or cancellation of a mining company’s licences. 

In circumstances in which the revised Mining Charter incorporates the 
same requirements as the MPRDA, and such duplicated requirements 
are not met, section  47 would legitimately apply. If, however, the 
requirements are contained in the revised Mining Charter only and not 
in the MPRDA, then it is uncertain whether section 47 would apply.

Legal status of the revised Mining Charter
The Minister is empowered under section 100(2)(a) of the MPRDA to 
develop a broad-based socio-economic empowerment charter for 
the South African mining industry:
 To ensure the attainment of Government’s objectives of redressing 

historical, social and economic inequalities as stated in the 
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Constitution, the Minister must within six months from the date 
on which this Act takes effect develop a broad-based socio-
economic empowerment Charter that will set the framework 
targets and time-table for effecting the entry of [HDSAs] into the 
mining industry and allow such South Africans to benefit from the 
exploitation of mining and mineral resources.

The revised Mining Charter, in its mission statement, purports to draw 
its authority from section 100(2)(a) of the MPRDA. There is, however, 
some uncertainty regarding the revised Mining Charter’s legal status 
as this section of the MPRDA does not grant the Minister the power 
to alter, vary or in any other way revise the original Mining Charter.  
It has been argued that the Minister may thus have acted ultra vires 
(without authority) when she published the revised Mining Charter 
and that the Minister may have been rendered functus officio (she may 
have exhausted her authority) once the original Mining Charter was 
published in August 2004.

It is clear that the regulatory framework which governs mining in South 
Africa’s mining sector promotes the participation of HDSAs in minority 
ownership of mining companies of a minimum of 26% by 2014.  There is 
no imperative within the regulatory framework to accommodate ASM 
nor is there any part of the framework that considers ASM in relation 
to HDSA participation.  

The MPRDA and the revised Mining Charter are geared towards being 
compatible with LSM companies.  There are different challenges 
that will inevitably be faced by ASM such as access to finance and 
ability to comply with the onerous technical, environmental and socio-
economic requirements set out in the MPRDA and the revised Mining 
Charter.  The Mining Legislation does not, for example, propose how 
to assist an ASM secure finance nor provides for light regulatory 
requirements or timeframes for ASMs.  

Conclusion
It is clear that while the regulatory framework which governs the 
South African mining sector promotes the participation of HDSAs in 
minority ownership of mining companies, there is no imperative within 
the regulatory regime which accommodates ASM or which makes 
provision for HDSA participation and ASM in the formalised mining 
sector. 

The MPRDA and the revised Mining Charter are geared towards being 
compatible with LSM companies.  There are different challenges 
that will inevitably be faced by ASM such as access to finance and 
ability to comply with the onerous technical, environmental and socio-
economic requirements set out in the MPRDA and the revised Mining 
Charter. 
 



68   |   ARTISANAL MINING REPORT ARTISANAL MINING REPORT  |  69

Introduction
This chapter analyses the potential to exploit dormant shafts in 
South Africa with the view of regulating subsistence mining activity 
to ameliorate the involvement of organised crime and develop a 
supportive relationship between artisanal mining (ASM), small-scale 
mining (SSM), large-scale mining (LSM) and government.

Generally, the potential to exploit dormant shafts in South Africa is 
significant given that there are approximately 6000 officially listed 
derelict and abandoned mines that lie dormant across South Africa 
(five times higher than the number of operational mines). Within 
these margins, an illegal industry easily goes unnoticed.56 Informal or 
artisanal miners, who are referred to as Zama Zamas, undertake back-
breaking work, risking death deep underground in abandoned mine 
shafts or on the mine dumps that litter the surface.57 

In many instances such activities are the only opportunity that artisanal 
miners have to sustain a livelihood, as they either are not skilled in 
any industry other than the mining sector, or lack the necessary 
resources to engage legally in mining activities.58 On the other hand, 
ASM is undertaken because it is a lucrative and thriving market which 
operates nationally and internationally, and occasionally with the aid 
of employees in formal mines, law enforcement officers, existing legal 
entities and various other participants.59 Both motivations for engaging 
in ASM are derived from a socio-economic system entrenched in a 
low human development index (HDI) and high unemployment rates.

Further, the current legal framework governing the mining industry 
within South Africa does not cater for the broad range of activities 

56 Ellyn Kail, Thought-provoking photos expose the human cost of South Africa’s mines, Feature Shoot 5 September 2014, 
Available: http://www.featureshoot.com/2014/09/thought-provoking-photos-expose-human-cost-south-africas-
mines/, accessed: 8 May 2015.

57 Ibid.

58 A. A. Debrah, I. Watson and D. P. O. Quansah, ‘Comparison between artisanal and small-scale mining in in Ghana and 
South Africa: lessons learnt and ways forward’, The Journal of The Southern African Institute of Mining and Metallurgy, 
Volume 114, November 2014.

59 Chamber of Mines of South Africa, Illegal Mining in South Africa, Fact Sheet 2015, Available: https://commondatastor-
age.googleapis.com/comsa/illegal-mining.pdf, accessed: 11 May 2015.

CHAPTER 568 Regulating the Exploitation 
of Dormant Shafts
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undertaken in the industry, nor does it provide for the specific 
requirements of the different sub-groups that participate therein.60 
Rather, it tends to take a one-size-fits-all approach to requirements 
that must be met to obtain mining licences or permits. This approach 
is taken without considering the continuum of participants active in the 
sub-sector and the differences between the various orebodies. This, 
in turn, results in participants who are unable to meet the stringent 
and formal requirements, due to lack of skill and/or means, resorting 
to engaging in ASM activities, such activities often being their only 
means of generating income. 

This chapter focuses on an analysis of the factors that contribute to 
the potential to exploit dormant shafts, the minerals that have been 
extracted through ASM mining (with a specific focus on gold) and views 
on the need for collaboration between government, LSM and ASM. 

Factors that contribute to the potential to exploit deep level 
dormant shafts
The potential to exploit dormant shafts is largely due to a combination 
of a difficult socio-economic climate in South Africa and limited 
resources at the disposal of law enforcement agencies, such as police, 
immigration, border controls and prosecuting authorities. Poverty, 
unemployment and high rates of crime contribute to a hospitable 
climate for ASM. This status quo is mostly caused or aggravated by a 
number of factors, which are elaborated upon below.
 
Shortfalls of the current regulatory framework 
The Mineral and Petroleum Resources Development Act 28 of 2002 
(MPRDA) does not define small-scale mining (SSM) but makes 
provision for a Mining Permit which includes those activities that 
would generally be accepted as SSM, based on the physical size of 
an operation (limiting it to 1.5 hectares) and the duration of the mining 
activity (2 years, renewable for a further 3 periods, each not exceeding 
1 year). In addition to the MPRDA, artisanal and small-scale miners 
may also need to comply with the requirements of other legislation 

60  Supra note 3.

such as the National Environmental Management Act 107 of 1998 
(NEMA) the National Water Act 36 of 1998 (NWA) and a range of other 
environmental, labour, health and safety, and business requirements.61 
This is so despite the fact that within the South African sector, mining 
activities range from artisanal mining to small-scale and junior mining 
and to very large, industrial-scale mining. The broader definition of ASM 
includes mining operations with no (or low) levels of mechanisation, 
undertaken by individuals, families, or groups of individuals which 
activities are possibly on a subsistence level and are often seasonal or 
supplementary to other economic activities, which in many cases are 
informal (that is, outside of the legal system).62 The current regulatory 
framework (the MPRDA, in particular) does not address this full range 
of activities, with the focus on SSM being on the small, rather than 
artisanal.63

Artisanal and small-scale miners often simply do not have the means 
nor the skills to meet the legal requirements and can thus not acquire 
the requisite permit.64 They are left with little choice but to engage in 
ASM activities for their livelihood.

Assistance by formal mine employees and the availability of various 
ways to access dormant shafts 
Artisanal and small-scale miners gain access to underground mining 
areas by using explosives to blast open concrete seals of surface shafts 
entries, going down ventilation shafts and/or going through existing 
mine entrances. The Department of Mineral Resources (DMR) and mining 
companies have sealed approximately 180 entrances over the last year.65 

61 Supra note 3.

62 Department of Minerals and Energy (DME), 2007, a Strategic Framework for Implementing Sustainable Development 
in the South African Minerals Sector: Towards Development Sustainable Development Policy and Meeting Reporting 
Commitments, Discussion Document, Available: http://www.sdmining.co.za/downloads/SD_strategy.pdf, accessed 8 
May 2015.

63 Supra note 3.

64 Supra note 3.

65 Supra note 4.
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The feasibility of exploiting dormant mine shafts (amongst others) is 
increased by formal mine employees who engage in ASM activities, 
either while at work (abandoning their working places) or during their 
leave periods.66 At times, the employees merely collude with the 
artisanal miners and aid them in their endeavours (in exchange for a 
fee or bribe), very often making use of this as an alternative income 
stream.

Also, artisanal miners usually spend extended periods of time 
underground because of the difficulty of costs of bribes in getting there. 
They are frequently then supplied with food and drinks by existing 
miners who smuggle these down in exchange for huge profits.67 This 
is another factor that renders artisanal mining activities possible.

Existing thriving market: Relationship between artisanal mining 
activities and organized crime
Artisanal mining activities and organised crime are interrelated. Often, 
artisanal mining is spearheaded by mining syndicates operating 
in South Africa. These syndicates are professionally run, very well 
organised, well financed, and make extensive use of international 
facilities to launder their proceeds. Front companies and intermediaries 
are used in South Africa and internationally, while highly sophisticated 
export routes and methodologies are employed to legitimise the 
products or minerals before exporting and selling abroad.68 There is 
therefore a huge market within which the mining products obtained 
from artisanal mining activities can be sold and distributed.

The problem of artisanal mining has become more acute since the 
1990’s and it is a five-tiered crime syndicate hierarchy that operates 
as follows:69

66  Supra note 4.

67  Supra note 4.

68  Supra note 4

69  Supra note 4; C. Van der Merwe, SA courts now recognise illegal mining as organised crime, Mining Weekly 13 Novem-
ber 2009, Available: http://www.miningweekly.com/article/sa-courts-now-recognise-illegal-mining-as-organised-
crime-2009-11-13, accessed: 8 May 2015.

The First Tier starts with the individual miner. This miner could be 
an unemployed South African citizen, a former mine employee, an 
existing mine employee or a destitute illegal immigrant. Gold miners, 
for example, use chemical substances (usually mercury) to refine the 
product to about 70% purity. Mining companies often merely deal with 
the First Tier in combating artisanal mining.

At the Second Tier are the buyers on the surface and around the mines. 
They also organise the First Tier artisanal miners and support them 
with food, protection, equipment and means to access underground 
mining operations, but “luxuries” (which include cigarettes, alcohol, 
and even prostitutes) are exorbitantly priced. They often have 
arrangements with shift managers and security guards within mining 
companies, who are paid off to alert artisanal miners underground to 
any impending police sweeps, or dangers

At the Third Tier is the local criminal syndicate, which is comprised 
of regional bulk buyers that areusually entities which have permits 

A sign beside an abandoned mine shaft indicating “Danger/Ingozi”
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issued in terms of the Precious Metals Act 37 of 2005 (PMA) to trade in 
precious metals. 

At the Fourth Tier sit those who distribute illegally procured products 
nationally and sometimes internationally, usually through front 
companies or legitimate exporters.

Lastly, the Fifth Tier are the top international receivers and distributors, 
usually through international refineries and intermediary companies. 

A closer look at the artisanal mining of gold
The Chamber of Mines of South Africa has said that the impact of 
artisanal mining goes beyond cost of theft. The following estimates 
relating specifically to the artisanal mining of gold illustrate this fact.

There are an estimated 14,000 artisanal gold miners in South Africa. 
These miners operate in approximately 6,000 abandoned mines in the 
Witwatersrand basin, but will also bribe security guards, policemen, or 
mine employees to gain access to active mines or to steal equipment.70

In 2006, the Institute for Security Studies (ISS) conservatively estimated 
that the value of gold theft in South Africa (during the period of 1999 to 
2004) was about R2 billion, and that of platinum group metals (PGM) 
about R255 million. Security experts currently estimate that it could 
now be between 5% - 10% of annual South African production, which, 
in 2013, was just over R72 billion for gold and just under R63 billion for 
PGM.71

These figures do not include the tax fraud also involved in these 
activities. Criminal syndicates exploit the fact that value added tax 
(VAT) is not charged on mined gold whereas it is on processed gold. 
These syndicates then use techniques like trade ‘mis-invoicing’ to 
fraudulently certify artisanally mined gold as legitimate second-hand 

70 B. Coetzee and R. Horn. The Theft of Precious Metals from South African Mines and Refineries. Institute of Security 
Studies (ISS), Pretoria, South Africa, 1st edition, 2006.

71 Ibid.

scrap gold, which enables them to claim back VAT that they never 
paid.72

 
In 2007, the ISS and the Chamber of Mines published the ‘Theft of 
Precious Metals from South African Mines and Refineries’. This report 
identified three Fifth Tier (international) gold smuggling syndicates 
that were supplied by 17 Fourth Tier syndicates operating in South 
Africa.73

Need for collaboration between government, LSM and ASM
There is a need for collaboration between government, LSM and 
ASM to effectively regulate the exploitation of these resources and 
to develop a supportive relationship between government, ASM and 
LSM. These parties have vested interests in such collaboration, given 
that they are interdependent and suffer from a lack of understanding 
and regulation. 

Moreover, even where government or mining companies have policies 
and processes to improve sector governance, artisanal and small-
scale miners often lack the collective voice, resources, time or power 
to engage or influence them.74

The purpose of such collaboration between government, ASM and LSM 
would be to bring the parties together to build trust, develop a shared 
understanding of the problems they face and facilitate collaborative 
solutions that achieve tangible changes in policy and practice. These 
parties working together could enable them to effectively focus on 
highly contentious issues that affect the whole sector such as site 
security, rights to deposits, use of real-life examples defining good 
practice and exploring sustainability.75

72 Channing May. Good as Gold? South Africa problem with Illegal Gold Mining is Severe and Growing, November 20, 2014. 
Global Financial Intergrity: http://www.gfintegrity.org/good-gold-south-africas-problem-illegal-gold-mining-severe-
growing/, accessed July 24, 2015.

73 Supra note 16

74 IIED, Dialogue between government, large- and small-scale miners, Available http://pubs.iied.org/pdfs/G03717.pdf, 
accessed: 11 May 2015.

75 Ibid.
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There are existing opportunities for collaboration since government 
recognises the potential for ASM to support jobs and livelihoods. New 
international obligations to reduce or eliminate mercury from gold 
mining (e.g., the UN Minamata Convention) and to ensure that minerals 
do not fund conflict (e.g., the US Dodd–Frank Act, OECD Voluntary 
Guidelines) also provide incentives to find collaborative solutions.76

Such collaboration could result in improved knowledge and 
understanding among stakeholders, stronger relationships and trust 
between ASM stakeholders themselves, policy and operational 
change within participating organisations, seeding new collaborative 
initiatives and better-informed national policymaking through the 
dissemination of key findings by parties in dialogue.77

Collaboration could also help miners and their representatives 
secure their rights, access markets, improve their health, safety and 
environmental impacts, and have a voice in the policy processes. It 
further could help large, mid-tier and junior mining companies address 
issues of security, risk, securing licences, corporate reputations 
and managing local conflicts. Lastly, the collaboration can help 
government to design and implement more effective policies.78

Suggestions to alleviate the contributory factors to the exploitation 
of dormant shafts and to foster collaboration between government, 
ASM and LSM
One fundamental consideration is to address the socio-economic 
factors contributing to participation in artisanal mining. Up until such 
point, in the words of the Chamber of Mines, “we will be addressing 
only the symptoms”. As stated above, most artisanal miners do not 
have the skill and/or means to engage in the mining industry legally. 
Nevertheless, they need to sustain their livelihoods, and the artisanal 
mining business offers them an avenue to earn one. 

76  Ibid.

77  Ibid.

78  Ibid.

With that in mind, the supply side of the artisanal mining industry can 
be substantially reduced through the methods explored below. 
 
Mining legislation must be amended in accordance with a policy 
objective that recognises the different types of miners within the 
industry. Such legislation must provide a definition for artisanal mining 
and refine the definition of SSM. These definitions should incorporate 
the needs of all participants within the sector and to tailor appropriate 
licences and/or permits and the requirements for such licenses and 
permits. The processes or requirements for granting such licences 
and/or permits must take into account the socio-economic status of 
the miners, the type of minerals exploited, the number of miners to be 
defined as artisanal, small-scale, or junior, their production values, and 
strategies to foster effective mineral beneficiation.

The government should encourage a supportive relationship between 
LSM and ASM through incentives such as granting LSM tax rebates 
and/or Black Economic Empowerment (BEE) points for engaging in 

The small amount of gold extracted by artisanal miners
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certain supportive initiatives with ASM. Such initiatives could include 
LSM stakeholders granting ASM miners access to shafts that are no 
longer profitable to keep operational at that level and assisting with 
developing their skills and meeting legal requirements for engaging in 
mining activities. This would also help with other ASM challenges such 
as limited technical capacity and access to appropriate technology, 
thus contributing to the sustainable development of ASM. Such 
relationship may further assist ASM miners to obtain investment 
finance more readily, something which is currently not a viable option 
since SSM ventures are regarded to be too risky to attract investment. 
ASM miners thus usually find it difficult to access loans from private 
finance institutions because of lack of trust and accountability in the 
ASM sub-sector. Private finance intuitions will surely be less hesitant 
to provide financial assistance where LSM stakeholders are working 
jointly with ASM participants who require such financial assistance. 
The role of BEE in relation to ASM was further explored in Chapter 4 of 
this Report.

Government and other stakeholders should also establish information 
centres and support programmes in areas that are known to have ASM 
miners. These initiatives would educate miners on legal requirements 
for conducting mining activities, offer support and also be a point of 
contact for LSM and ASM participants who want to initiate the working 
relationship referred to above. Such information centres/support 
programmes should be structured on the model of similar projects 
that have been successfully developed and implemented in other 
parts of the continent. One such project is the Shamva Mining Centre 
(SMC Project), which was established in Zimbabwe in 1989. 

Case Study: Shamva Mining Centre (SMC Project) in Zimbabwe79

The SMC Project was established as a joint initiative between 
the Ministry of Mines, Practical Action (previously known as the 
Intermediate Technology Development Group), the Small-scale 

79 B Dreschler, Small-scale Mining and Sustainable Development within the SADC Region, Santren/ITDG Practical An-
swers, August 2001 No. 84, Available: http://commdev.org/files/1798_file_asm_southern_africa.pdf, accessed: 17 May 
2015.

Miners Association of Zimbabwe and donors. Donors that supported 
the project included German Technical Corporation, the Department 
for International Development and the European Union. 

Training was provided to small-scale miners to improve their 
skills in mining methods, geology, mine pegging, environmental 
management, health and safety, business planning and management. 
The SMC Project was successful because it addressed a real need of 
small-scale miners improving their access to processing technology. 
Custom milling services provided at the centre made a difference 
to the livelihoods of small-scale miners by increasing their income, 
which, in some cases, increased by as much as 30%.

The mineral that was processed at the centre, through the custom 
milling services it provided, was gold as there already was a ready 
market for it. The fees paid by miners to have their ore processed were 
directly related to the final price at which their gold was bought by the 
Reserve Bank. Fees were therefore set at a rate that was affordable 
to miners while at the same time they were competitive to give the 
centre a profit. 

At its inception, the centre was expected to serve about 43 miners 
within a 50km radius of the centre. However, by 1995 the services 
provided at the centre had proved so effective and popular that more 
than 150 miners were using the centre. The catchment area of the 
centre had extended to a radius of 200km. 

We now turn to the demand side of the supply-and-demand chain 
in the artisanal mining industry. There are limited resources at the 
disposal of law enforcement agencies to deal with artisanal mining. 
Further, no single stakeholder can address this challenge on its own. 
Accordingly, the industry and other stakeholders ought to collaborate 
with each other in addressing the problem of artisanal mining. 

While local police and mine security are more or less able to deal 
with Tier One and Two artisanal miners, more results would be 
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achieved if the various stakeholders within the industry co-operated 
in strategising. On the other hand, international agencies, such as the 
United Nations Interregional Crime and Justice Research Institute 
(UNICJRI), European police, Interpol and international embassies will 
have to be engaged to help identify and deal with Tier Three, Four 
and Five artisanal miners, who constitute the buyer market. These 
law enforcement agencies can and should be utilised pending the 
implementation of suggested formal policies and thereafter to combat 
any activity occurring outside of the legal framework.

Conclusion
There is currently a large range for artisanal miners to exploit dormant 
shafts within the South African mining sector as there are many 
abandoned mines, the socio-economic climate is unfavourable and 
there are limited resources at the disposal of law enforcement agencies 
to keep such illicit mining activities at bay. This is further exacerbated 
by the factors discussed above which include shortfalls in the current 
regulatory framework, assistance by formal mine employees, the 
availability of various ways to access dormant shafts and syndicates 
operating in the artisanal mining business.

It does not help the situation that mining legislation addresses only a 
portion of the current activities in the SSM sub-sector, with those at the 
lower end of the spectrum, the artisanal miners, functioning outside 
the legal framework. The arduous nature of the different pieces of 
legislation regulating the mining industry contributes to the already 
high barriers to entry by such miners, with the impact of the mining 
laws not being felt at the lower end of the continuum. With appropriate 
resources (e.g., technical and financial support), the range of artisanal 
miners participating in the formal sub-sector can increase, albeit to a 
limited degree. Such support can be offered by stakeholders in LSM 
and by government. Moreover, collaboration between ASM, LSM and 
government can go a long way towards initiating and developing such 
support.

Ensuring that such support is provided would be in the best interests 
of South Africa, given the immense contribution that ASM would make 
to poverty alleviation and job creation at the community level.  In the 
absence of reforms and initiatives, some of which have been discussed 
above, the allure to exploit dormant mine shafts will only increase 
but the opportunity to reap the potential benefits if ASM is properly 
developed and managed, will be forever lost. It is therefore imperative 
that every attempt be made to address the negative aspects and to 
optimize benefits of ASM. 

An artisanal miner deep within an abandoned mine shaft in the West Rand. 
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Mineral and Petroleum Resources Development Act, 2002 (MPRDA)
The Mineral and Petroleum Resources Development (MRPDA) 
prohibits any person from removing, mining, conducting technical co-
operation agreements, exploration for minerals or anything incidental 
thereto without applying and obtaining a right to do so before 
commencement of activities. Unlike other African countries (e.g., 
Zambia), the MRPDA does not cater for specific rights for small scale 
mining. Instead, individuals must apply for prospecting rights, mining 
rights and mining permits. 

Applications for rights are onerous and costly as environmental 
impact assessments (EIA), mining works program, social and labour 
plan (SLP), environmental authorisation and financial provisioning for 
rehabilitation are required. For a permit, an environmental authorisation 
application and rehabilitation guarantee is required. 

Gaps in Legislation
Environmental management legislation does not specifically cater 
for small scale mining. The National Environmental Management 
Plan (NEMA) provides for co-operative governance by establishing 
principles for decision-making on all matters affecting the environment. 
Two important principles in NEMA include sustainable development 
and the polluter pays principle.

Activities associated with mining require authorisation (e.g., road 
construction and vegetation clearance). Other relevant legislation 
to consider includes the National Water Act and the National 
Environmental Waste Management Act. Environmental offences (e.g., 
commencing without authorisation and releasing pollution) may result 
in fines and/or imprisonment. 

Different requirements for different types of mining
According to the Department of Mineral Resources (DMR), the most 
popular commodities in artisanal mining aside are gold, diamonds, 
sand and other aggregates (e.g., inert granular materials such as gravel 
or crushed stone that, along with water and cement, are an essential 

CHAPTER 682
Artisanal Mining: Legislative and 
policy considerations that impact 
its development in South Africa
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ingredient in concrete).80 The challenges and impacts of mining of 
different commodities vary greatly. 

For instance, artisanal diamond mining is a skill-based activity. Even 
when performed without a right or permit, diamond mining is benign 
in comparison to the chemicals used in the refinement of other mined 
commodities (e.g., use of mercury in gold mining). In terms of artisanal 
sand mining, this simply involves the removal of sand and/or pebbles. 

80 E. Thelwell, Six things to know about the illegal mining boom, News24 26 June 2014, Available: http://www.news24.
com/SouthAfrica/News/Six-things-to-know-about-the-illegal-mining-boom-20140626, accessed: 8 May 2015.

This type of activity could be done in a regulated, legal manner with 
the proper structure. 

For instance, a large variety of semi-precious gemstones can be found 
in South Africa’s Northern Cape. Specifically, in the Prieska area, mining 
of tiger’s eye has been transformed into an opportunity for job creation 
and alleviation of poverty.81 The Prieska Protocol “is an agreement to 
build a virtuous vertical chain for Fair Trade in Minerals”82. Before this 
agreement, raw tiger’s eye was being exported to countries like the 
USA, Japan and China, with miners seeing very little profit. Now, the 
community retains these gemstones for processing and beneficiation. 
The Prieska Protocol ensures that miners, cutters and polishers of the 
tiger’s eye received a larger percentage of the final selling price.  

Inclusion is possible with the artisanal mining of these types of 
resources. Often, artisanal miners have worked in the mining industry 
previously and have entrenched skills and expertise. However, 
it is important to acknowledge that there are different risks and 
opportunities that must be considered due to the differing extraction 
processes of each resource.

A Comparative Regulatory Framework: Zambia 
Under the Mines and Minerals Development Act 7 of 2008 (Minerals 
Act) enacted in Zambia, a person may apply for:
•	 a prospecting licence;

•	 a prospecting permit;

•	 an artisan’s mining right;

•	 a SSM licence;

•	 a LSM licence;

•	 a small-scale gemstone licence; or

•	 a large-scale gemstone licence.

81 More information can be found here: http://prieskaprotocol.weebly.com, accessed 15 April 2016. 

82 http://ethicalgems.online/about, accessed 15 April 2016.

Artisanal diamond mining is a skill based activity that does not 
require harmful chemicals for extraction 



86   |   ARTISANAL MINING REPORT ARTISANAL MINING REPORT  |  87

The permit, right and different licences are specific categories in 
themselves.  For example, a SSM licence covers an area which does 
not exceed 120 cadastre units and is granted for a period not longer 
than 10 years, whilst a large-scale mining (LSM) licence does not have 
a specified size as a limit and is valid for up to 25 years.  There is even 
an artisanal mining right that can be granted to Zambian citizens who 
engage in very small-scale mining.  This artisanal right is for an area 
not exceeding two cadastre units and is valid for a period of two years.

It is apparent that the Zambian regulatory framework has endeavoured 
to take into account artisanal and small-scale mining (ASM) by 
proposing a workable regulatory framework to develop ASM within 
Zambia.  It may, however, be argued that the Zambian mining industry 
is not as developed as South Africa’s which has benefited from 
sustained growth for over a century.  Such development has not left 
room for ASM apart from illegal mining conducted on the periphery.  
In South Africa, apart from a “mining permit”, which is issued where 
the mineral in question can be mined optimally within a period of two 
years, and the mining area does not exceed 5.0 hectares in extent, 
there is no category of right/licence/permit that a small-scale miner 
may apply for.  

This non-differentiation causes difficulties for ASM as unique needs 
faced by a small-scale miner cannot be catered for.  Such needs 
include access to finance, regulatory compliance, taxation, competing 
with LSM companies, high legal costs, and human resources.  Although 
these challenges are also faced by the LSM companies, they are 
generally felt more severely by a small-scale miner.

Development of the Regulatory Framework
In order to develop the regulatory framework of South Africa to support 
ASM, a similar approach to the Minerals Act should be adopted. 
Recognition that small-scale miners exist and that they need to be 
treated as a separate category since they have differing needs to LSM 
companies is crucial.  

On its website83 the DMR has acknowledged that many previously 
disadvantaged South Africans have begun to see ASM as a way to 
a new life.  This is what prompted government to establish a Small-
Scale Mining Board to deliver services required by the small-scale 
mining sector.  Such services are listed on the website and are:
•	 Establishment of a legal entity;

•	 Guidance towards the identification of mineral deposits;

•	 Environmental impact assessment;

•	 Legal and contractual arrangements, mineral rights etcetera;

•	 Reserve estimation of the selected deposits;

•	 Mining feasibility study;

•	 Market study; and

•	 Development of the mining equipment.

The DMR is quoted as stating that:
“The department is working to legalise the small-scale mining 
operations that currently exist, and find ways to help make them 
economically viable in a way that is relevant, understandable and 
affordable to small-scale miners.”84

Unfortunately, the Board is no longer operational to the extent 
required to achieve the above stated objective.85  The establishment 
of the Board was going to assist the ASM sector in navigating the 
tough environment dominated by LSM.  Amendments to the MPRDA 
are pending.  In March  2014 South Africa’s chambers of Parliament, 
the National Assembly (NA) and the National Council of Provinces 

83 http://www.dmr.gov.za/small-scale-mining.html, accessed 12 November 2014.

84 Ibid, p 3.

85 On 10 November 2014, a telephone call was placed to the DMR to request general information about the Board and its 
progress.  An employee responsible for the Board responded by stating that the Board is no longer in operation due to 
lack of funding.  He further stated that it is not certain when the Board will be reconstituted and resume its function and 
that for now, the DMR provides guidance and advice to small-scale miners.  However, please note that this was not a 
formal written response from a senior DMR official.
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(NCOP) passed the MPRDA Amendment Bill (“the Bill”). However, 
on 16 January 2015 the President referred the Bill back to the NA for 
further deliberation, pursuant to his powers under section 79(1) of the 
Constitution.86 The constitutional reservations raised by the President 
in his referral letter raised matters of a procedural and substantive 
nature. As the Bill constitutes an ordinary bill which affects the provinces 
under section 76 of the Constitution, the NCOP must participate in its 
reconsideration. The process to be undertaken is regulated by the 
Joint Rules of Parliament. The pending amendments to the MPRDA 
may provide an opportunity to develop a regulatory regime for ASM in 
the South African mining industry. 

Impediments to ASM in the South African Regulatory Regime

Compliance
Compliance management is a critical issue for all resources companies 
globally. Generally, mining companies in the South African context 
are required to comply with numerous regulatory requirements.  For 
example, a mining company extracting iron ore in South Africa would 
need to comply with no less than 145 pieces of legislation.  In addition, 
there are other sources of compliance that emanate from provincial 
legislation and by-laws, codes of good practice, and the King III Report 
on Governance for South Africa, 2009 (King III Report)87.
Ensuring compliance in a large and well-funded mining company is 
not an easy task.  Finding the right experienced people is also difficult.  
The amount of resources (in terms of time, finances, human capital 
etc.) required for this could be crippling for ASM.  In light of these 
difficulties, perhaps a less stringent regulatory regime should be 
imposed on the ASMs. 

86 Section 79(1) provides, inter alia, that if the President has reservations about the constitutionality of a Bill, the President 
must refer it back to the NA for reconsideration.

87 King III refers to both “The King Report on Corporate Governance for South Africa (The Institute of Directors in Southern 
Africa) September 2009 and “The King Code on Corporate Governance for South Africa (The Institute of Directors in 
Southern Africa) September 2009, which represents the highest international standards of corporate governance com-
piled by the King Committee and the King subcommittees. 

The Fiscal Regime
Mining taxation in South Africa is comprised of mineral royalties and 
corporate income tax.  The corporate income tax rate for mining 
companies is 28%, barring companies involved in the mining of gold.  
Gold mining companies are taxed according to a variable formula 
which was introduced as a measure to incentivise companies to 
extend the life of the mine.  South Africa was the first to introduce this 
type of taxation and has since been adopted by other countries such 
as Israel.  Mining companies also pay a tax on dividends at a rate of 
15% and this tax applies to dividends declared to non-residents and is 
subject to double taxation agreements where they exist.  For purposes 
of calculating the tax liability, land is not depreciated.  There are 
variances in the tax treatment of mining equipment or mining assets 
depending on whether the mining company is in the prospecting or 
exploration phase, development phase or production phase.

Prospecting/Exploration
A deduction is allowed from the income derived by the mining 
company in the course of its prospecting/exploration operations and 
such deduction is any expenditure incurred by the mining company 
in the year of assessment, together with any other expenditure which 
is incidental to such operations.88  In practice, the South African 
Revenue Service capitalises the expenditure until such time when 
the mining company derives income from the mining operations.  In 
this case, section  15(a) read with section 36(11)(b) of the Income Tax 
Act 58 of 1962 (“the ITA”) allows that the costs incurred be capitalised 
as “unredeemed capital expenditure” to be deducted against mining 
income once the mine is operational.89

Development
A deduction is allowed from the income derived by the mining 
company from mining operations expenditure on development, 
general administration and management (including any interest and 
other charges payable on loans utilised for mining purposes) prior 
to the commencement of production or during any period of non-

88  For more information see Section 15(b) of the ITA.
89 For more information see Sections 15(a) and 36(11)(b) of the ITA. 
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production. This is in terms of section 15(a) read with section 36(11)(b).90 
The development costs will be capitalised as “unredeemed capital 
expenditure” to be deducted against mining income.

Production
A deduction is allowed from income derived from the working of any 
producing mine the amount of capital expenditure incurred.91  Capital 
expenditure means expenditure on shaft sinking and mine equipment 
(other than interest or finance charges).92  The aggregate of the amounts 
of capital expenditure in respect of any year of assessment in relation 
to any mine shall not exceed the taxable income derived by the mining 
company from mining, and any amount by which the aggregate would 
have exceeded such taxable income shall be carried forward and be 
deemed to be an amount of capital expenditure incurred during the 
next succeeding year of assessment.93

The acquisition, erection, construction, improvement or laying out 
of housing and furniture for employees, infrastructure for residential 
areas developed for sale to employees, recreational buildings and 
facilities owned and operated by the mining company mainly for use 
by employees and railway or similar function for transport of minerals 
from the mine to the nearest public transport system or outlet will 
be deducted over 10 years.94  With regard to the acquisition costs of 
motor vehicles for private or partly private use of employees will be 
deducted over 5 years.95  There are further deductions that relate to 
the mining right and low cost residential units.96  

90 Ibid, p. 5.

91 Ibid.

92 For more information see Section 36(11)(a) of the ITA.

93 For more information see Section 36(7E) of the ITA.

94 For more information see Section 36(11)(d) of the ITA.
95  Ibid, p 6.

96  For more information see Sections 36(e) and (f) of the ITA. 

There are also ring fencing arrangements that stipulate that the capital 
expenditure deduction of a mine as discussed above shall be limited 
to the taxable income of that specific mine.97

The above description of the South African fiscal regime is a mere 
snapshot. Whatever is required for a LSM company in terms of 
complying with the fiscal regime, will be required of a SSM as well.  
This poses a challenging administrative and compliance burden on 
a SSM.  There are no tax incentives specifically designed for the SSM.

Government Policies
The National Small Enterprise Act 102 of 1996 (Small Enterprise Act) 
creates the Small Enterprise Development Agency (Seda).  Seda is 
tasked with the design and implementation of a standard national 
delivery network that uniformly applies throughout South Africa, the 
design and implementation of small enterprise development support 
programmes, the establishment of provincial structures to ensure the 
effective implementation of its functions, and most importantly, to 
implement the policy of the national government for small enterprise 
development.

Although there is no direct policy that promotes the support of ASM, 
Seda has formed the Zenzele Technology Demonstration Centre 
(Zenzele).  It provides technical and research support to small-scale 
mining and mineral related enterprises.  The range of services being 
provided includes:
•	 an easily accessible centre that provides technology and services 

appropriate to the needs of  ASM;

•	 a system to assist in the access of finance for the leasing or 
purchasing of improved equipment by clients;

•	 technological input to allow the development of new mining 
projects;

•	 access to marketing channels for mining products;

97  For more information see Sections 36(7E) and (7F) of the ITA.
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•	 equipping emerging entrepreneurs with the necessary technical 
and business skills so as to successfully manage their enterprises;

•	 directly assisting emerging entrepreneurs during the infancy stage 
of entering the small scale mining industry;

•	 providing the necessary technical support in setting up mineral 
value-adding (beneficiation) enterprises.

The National Strategy for the Development and Promotion of Small 
Business in South Africa (the Strategy+) is directly mentioned in the 
Small Enterprise Act.  The Advisory Body created through the Minister 
of Trade and Industry will represent and promote the interests of small 
enterprises as contemplated in the Strategy.  

The Strategy is not sector specific but covers all small enterprises.  
One of its main objectives is the creation of an enabling environment 
for small enterprises.  The Strategy acknowledges that policies need 
to be aligned with national, regional and sectoral developments 
(being cognisant of differences between sectors).  Although this call 
for alignment seems to support the SSM, there is very little to align.  
There are no explicit government policies that directly promote the 
growth and support of the SSM.  Through the DMR, the Board (as 
defined and discussed earlier) has not been effective thus far.  The 
Seda initiative through Zenzele seems not to be driven by explicit 
government policy or legislation, but rather by Seda itself, in the 
quest to support small enterprises as have been mandated.  The lack 
of explicit policies governing the growth and support of the SSM is 
proving to be hindering progress.

Conclusion
In South Africa, apart from a mining permit, there is no category of 
right/licence/permit that a small-scale miner may apply for.  This 
non-differentiation causes difficulties for ASM as unique needs faced 
by a SSM operation cannot be catered for.  Such needs include 
access to finance, regulatory compliance, taxation, competing with 
LSM companies, high legal costs, and human resources.  Although 

these challenges are also faced by LSM, they are generally felt more 
severely by a small-scale miner. Pending amendments to the MPRDA 
may provide an opportunity to develop a regulatory regime for ASM in 
the South African mining industry. 

Signs outside an abandoned mine in the West Rand indicating 
“No Entry” and “Radiation Area”
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Established in 1979, the Legal Resources Centre is an independent, 
non-profit public interest law clinic. The objectives of the LRC have 
been to fight injustice and to promote equality, development and 
democracy. The LRC opposes all forms of abuse of power and strives 
to contribute to the realisation of human rights for all those living in 
South Africa.

The social, economic and environmental priorities of the LRC are 
shaped by the communities we serve. As a client-focussed and 
responsive organisation, the LRC has an extensive track-record of 
successful litigation.

While litigating in South Africa remains the primary activity for LRC 
lawyers, the organisation also engages with community-based 
advice offices, community organisations and other civil society 
networks. In addition to developing and advocating for policy and 
legislation that reflects Constitutional values, the LRC also provides 
advice, training and publications.

The LRC uses these strategies within South Africa, the African 
continent and at the international level. Our work has directly 
benefitted hundreds of thousands of clients and, indirectly, has laid 
the basis for bringing justice, relief and remedies to millions more.

In order to promote equality, development and democracy, the LRC 
works within the following focus areas:

• Environmental Justice and Land
• Housing and Evictions
• Children’s Rights and Education
• Equality, Non-Discrimination and Disability
• Migration
• Openness and Accountability
• Access to Justice and Non-Profit Organisation Support




